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^-^''"'^'^Ntequam ad ipfiim Exceptioniim
nnatcriam^fccuhdum mcthodum a pleriscj-, ha^enus

.oRfcrvatam,progrclTumfacia8n, opcra prctium fore

^
^^^;^C2tiftimo,'ut paucislima quacdam dc notationc & intcr-

pretatione verbi , £;cf^//ff ,
juxta mcntcm Ulpiani

T*"^' f n ' ^.ff.dejujl.Cjur. rcfcrantut-».

Thcf I.

)tio autemab excipicndo dicituiL.

& varia .ejus in jure noftro Synonima in-

veniuntur,^. /h.
(a), Exccp^i. vocabulum varias rccipit fignificationcs.

Ir.tcrdum cniraaccipcrc, arripcrc,complcdli, fignificat,utlitcri$,

T • arariaexcipcrcimandata, fcntcntias, dolorcs, molcftias

5c idgcnusalia,quar omnia C/Vrr^variis in locis operosS

uiat. (Sc harc quidcm c<r TrAfieTi/. xaj' dx^^eiOJf autcm Sxcipe-

ri^intera! ' lotatcxcludere vcl cximerealiquid de numero/.^.^.

t /^^/^.^.^. hincdcfcnnones reorum ^ quibus excluditur

intc gentis, &a reguUacrationequS fundataadio, excipitur

cftfusdequoagitur>itai]cacquumnoa (it^ incoregulam obtinere ,

t ones^\i\z, funr, Propri^ crgo Sxcepnones dicuntuE-», quac

non negant, adioncm jurc fubnftcrc_*> fedcfTc iniquam advcrfus

cumcumquo agitur ,dcmonftrant.^r././>./. Undc qui (implicitcc

nr* n,quod proponit A(flor, excipereminimcdiccoduscft.

j niscnimmercneganiis nullacftprobatio. Exccptio vc-

j co pToh9n6ac({,jrgJj,ff^,bj.HtlJJg,aciDi^nMip>2i.cowm.c,$MfJ^.

(i), Vocantur Exceptiones in jure noftro prxfcriptioncs,/.//./.2^,j^

bjJ.z.C.deprecJmpertOfferend^ijf.ff.de tnsnfan. /, g. C. deexcept. quoi
autem/'r^^/^//0nf/nihilaliudnnt quamExceptiones, hinc facile

intcIIigirur,quod qux ufitate dicuntur £xccptioncs,ezdem dicun-

tDrquoq;przfcriptiones,6ccontra:utputa defenfio, quasnakitur,

debttori exeo,quodin forofuo non convenicur, dtcitur przfcri.

^iiOfipeft.Cf uU,CMjt/\itm quznafciturexloi3gopo(rcsOQoc.//.C

A de

c u rn



deprdfcrift, long, tempor, &;Kc<; przfcriptio nihil aliud ed^qu^m Ei-
cepcio cemporis. 1J.t2.ffde divcrfi^ tempor prdfcriptJ.pen. C. dt^
fr4tfcript,^o.dmor, Posric<Sc hxc asHgnari ratio , quod praefcnberev

inccralia ngniHcatdi6larc& odendtre alicui , quoraodo fe gercn-

ducnhabeac, &quid fadtooput (iL Id aucecn £icere inteltigitur

omniareus qui Exccpcione \sx\w,Z4nger.feexcept.p.t.c.^.n.2i^ Ex-
ccprtones infupcr& pntjudirtd dicuncur^^.riy^r/r^^.r.Notandum

tamen hic probc e(l, vcrbiim hoc non tam late exaudicndum (icut

auc Exccpcionisaucprzrcripcionis. Pracjudicia cnim opponunrur
adionibus minus principnhbus,pcrquasprarjudicium ficprincipa-

lionbus^qugccaufamlongi majotcm in iecontincnc^./ /^.^A.

ZdngerJJ.n.p.
*

Thcf. rr.

Eftaurem Excepcio excIufio(W) qui-

,
dam^quaeopponiadionicujusqifrei fbietf

quod in intenrionem condemnatioaenive

dedu(ftumeft (r}.

C/i). Alii alitcrExccptioncm definirealiudq; gcnus confH-

tnerf rolcnt. P^Iuf ]Qn\%inl 22f.b.t. Exceptioncm dicitc/Tecon-

ditioncm, &c. in quii dcfinuionc, JCtus inccllexit vetcrcm formu-

lam,quirubconditionc Exceptio concipicbatur.Z^»gfr.^ifrjrfr]^/,

p.t.c.^,n.tp,HMrprecbt,pr.lJb.tM.y,Bdcbov.ddTr.vol.2.dt/p. 26.tb.t. Itt.K

qui hasce conditioncs ad f>fficium judicis rcflringit. Omnis cniiHL»

Exccpcio reguix fubieda cendicioncm habec» fub qua dc rcguU ali-

quid eximicur. Hodictamen i(!lscondicionibusvcl arciculisopus

non eQ>fcd quibuscunq;verbis,fcripto velabscj; fcripto vivl voce

Exccptioncsproponi pofTunt.A/^r^m/v.i/./. tamctG judex itapro.

poficas in Scriptura redigt jobcre vzlcat.Jngei.in rtibr.I.bj.n.26 Bar*

eoi.n.^.(f Ddiniiff.bj, CujdCiut in «r Exccptioncm ait cfTc alle-

gationcm rco compctentem. ReyerinprocejfufuojHdicidriodiff. 4, tb.

iy.lie.e genasconftituit dcfcnfioncm-». WpidnudJOm hfl.
2. ff,b. /.

Exccptioncm ptr eMciufionemdcdnit; quem nosquocjjfcquimut-i.

dcfumtaefthiecdefinitioabcffe<flu,fc. exciudendo adorcm aba-

Aione inflituta. Oppo£t^ quippe Exccptioac id confequitur reut y
ot



r»tnon m^N v**rr?^-r. mTr '. nadverfus euro nijlJa competfrcta*

U10/.2.S -i- v^c^u .wi.s^;: illudJCti,/»/. //2.j^»//<»/?,/ 'Nihil in-

* ' ^ - ; jurcquisn^jp'"^^' noii habeat-., an pcrExceptioncni
f"' m :^fii a.v.acm,1icct|^cremproriis tantum non

i Lrain GiiuLoriis i^ccej^^nonibtiscompctete t%\(\\mciirffenbfc,C. b.

fftif' '^* mpiocelfujuditiArto Aijf» itb.ijtCi. jittamcn ad dcfcn-

fioncm nollrar definuionis non nicpic ^Am\\\\x\Bx'€ptiomnt cffo
its cxclunoncm ; hancq; cxclurioncm aliam cfle

l>ci| ralcm:&bancindi)atoriis,illam.vero in

pcTf n"»pfornsiocum cbtincrc. Harprabt.pr.J.hj.ft j fcq.\i\*\ ex-

cr. Ifa dcmum Exccpironeeiidi a^ioncm diccn-

dumcltji Hioavnioni opponatur : nifi cnim oppofita fiierit,

nihjlopcratur, fed ncceflario fcqaiturcondemnaiio. §./. d^ibilT^e*

farbec.itt verb,efficax.J.h t. (c) In intcntioncm hoc eft , in pciitio-

ncmlcu SiCi'\on<iv[\,L66.f.dejudic.l.i2ffb.t. Intcndcrc enim nihil

aliudcdqu.im adionem advcrfusacjverGirium intentare,litem in-

0|Lucrc6c abcQcontcnderealiquid utnobisprzflctuzL.», autdiccre

jus nobis effc, puta ire agcrc. &c. / 2,€.b.tJ.p. inpr,ffjifervit. vindic,

In-condemnatiGncmnccipcredcbemus U infuturam^ in prartc-

.rium, ur fignificctur^Exceptionem exdudcre, id, in quod reus j^m
condemnatus efl. 6c ita cxaudiendus PsidtuJCtuiin Lzz.ff.b. t. Zah*

pcr.p.u.j.n.w.&fiqq.

TbcC ni.

Definitionem excipit divifio dividun-

turautem Exceptiones ratione caufe efficien -

tiSjVel inCivileSjVelin Praetoria^,

Thef. IV.

Civiles funt quae ex legibus (a) SCtis

& Pnncip.um placitis (c) originem trahunL...
(d) X)ecHnatoria fori &c {b). Exccptio Vellejani , Maccdo-

niani,6cc. (r). Exceptio divifionis intcr plures fidcjuflorcs exConft.

CUvi d ri a n & reos deb c nd i r;r Nov.pp.

A i Thcf.



ThcC V.

Prsetorix runt(<^)quas Prsetorexfiia [u-

risdidbione conccdit^.

(4) Exceptio mcius, doli mali>3cc././.$7*/.^.$ peti.f.de dd.ntdL

met.except,

Thcf. vr.

Ab "^^ n:u rurfusieucaulafinali, omilTis

reliqnis divilionibus (^) nut dilnrorir fi'P" x
temporalcs, aut pe roi ia: ac perpccuiE^^^).

{4) d?quibQS Oldcndorpius w Ewf^ excrpt, ZjifigerJuc^

f
- : ' «/^y. Hf ^ t.la ^ fin.t i.f. od. Scd nunquid dcntur ano-

malx ? N. 4rg.§f>) l.b.t lj6.ff.de con.itO. indeb.

Thcf, VII.

Dilatoriaefunt, qu^€ non femper locuni

habent, fed ad tempusfaltcmnocenL^. s-io.Lb-

tJ,j.ff,eod,

Thcf. vin.

Omnesautem dilatonx vel proceflium

judiciarum vel caufamiplam refpiciunL.,.

Thcn IX.

Ad judiciuni five eju:> proceiTimi qucc

pertinent Exceptiones, ex perfbna vel judicis

vel litigantium deducuntun^.

Thcf. X.

Ex perfbna judicis defumtse, judicium aut

prorfus deciinant, aut (altem differunu.
Thef



. Thcf. XT.

Qua^judicium prorliis declinanL», funt

Exccptio fori dcclinacoria (a) prxventionis

(b^ recufluionis judicis {c).

{d) l.ttlt,(^ tbf DA.(0)7t.C,bj.7L\\o nomine Exccptiolncompe-
tenti« vocatur,6c in principioliti onendanon in fcriptis, fed

vivivoQc. Dn.Carpz v.part./ //. nam fi aliis Rcus utaiur

Exccptionibui,viclcriirin Judiccm conli n ntc hanc rcvcrti

potcfK Ummjnproi ^.g rb.2.yt,y. Tum autcm compctit,cum ca
in loco,veIapud cum ma^.Mfiram ubi non oportcbar,agitur./^fw.C^

utt.Cb,* ZdtgJbU.p 2 c.s rt.^.h^ox tnim fcquitui forum rci,non rcus

foruma(f>orr$ l ^.Cdejurud 61 1 fi > C. uhtmremaCl. Calus fpecia-

lis/»/ di^dmart ^.CMtnrfnjfnah .
j. ^.ulJtu.i.ohf.Q.n.j. Commo-

diusauttmde hacl >w
^
tionr r^^ere poterimus,.fi fciamus quibus

niodis reus forum forn^ff cai»reoiqnatnor fit prxcipue cx

cau fis, DomiiUtOy Co. < .. c . , i.,,.. Rt di ^rrr f\>itur.

Domicilium inloco oripni? feu domuiiij patrishabere,qucra

^fdt^umnuv.l.^.C^dL fnffrtictp.if origirt.t^on autem exfoia inhabita-

tionc,fcdcx animo & vcluntatedomiciiiunl probatur././^.^/. Cf//.

1.27. §.2 g^.a
' n(ipALDn.Carpzt>v.bb.2 tit.2. tcfft. 21. n. 20. fif 3t. qui

aiiimusnoii cil nuda contcdatione, led aut ex protcftati6neD«__».

Carpzov.ibid^n.tj.xz&L FvMf^ovfcclaraia^/.JiJff.cod^.zwt cx conjcdluris

6c pral'um(ionibu$,pra:lumitur,/.^.C.///^/iSf;y4#/. vel CUrtfi. Zanger.p,

2,c.i,n if feqq Secunda conjedlura contra^i domicilii eft , fi re-

\is in aiiquo loco majorem bnnorum partem posfideat. /. 2.//'/, aut

w r.velclar. r.de proce^.exe<tit.p.2.c.i n.^o.Dn,

C*j '.2.///.2 rf/y^. j;.if. ^.6c tanquam patetfamiliasibidtm fein-

ftriixit./ d.§,2 i 2y.%2.jf admunrcipal. Tcrtia conje^lura contradtt

domiciiii prioriaffiniseftrfiquis venditis rcbusfuis in aliam civi-

tatcm cum familiS fccesfit&inea habitct : qiioipfo videtur ibidcm

domicilium contraxi(Te,&priori renunciafte./.i^^^/^i/f A^. S.l.6.§.3»

pondcrando verbum \ni\rux\t^.jf. adtftttnidpal, Z tn^er, d.l.n.jt^,

Quartaconje(f\ura contradlidomiciiii eft, fi quisaiiquo in ioco af^

fiduc,h.c. frcqucntcrhabuavcritautyerfiatus fucri^. Licctcnim

m



propric hocmodod^inwciltam nttk COnttAit&T: attamcD qucafl

foru(nror(icndum,cxh&c converfatioRe asfidui & frequenci, tan-

quam a(flu cxreriori inrclligitur ibidcm domiciliumcontraxiflTe./.i.

C^hi Sfrijf.(^'lUnjLOn C4rpzov,l!k,2.itt,2.refp,ij.n.2.Men9cb lib j,dc

Mrl/ifrjudqq,cent.t,rdfs6.n.u,42.(^tj, Quando autem intclligatur

(}iiisasridue in loco verfituS|id totum arbitrio judicts commirticur

ASeno(bd,lMb.t.inproofm. Quinta con)e<flura concra^li domiciiii

e(ly n quisinaiiqua civitatc.juscivirat^isimpetravic& ibidem h^

tayit.Zan^erJ.in.f^f. Sexca con)cduracontradi domicilii colligi-

turejceo:(i clericus fecularis impetravit bencHcium reridenciam

jt<\u\vzn%.Feiin.incdp,ililenudfilitu,2g.n.i,(^ 4 ikt Cc.comr

de rep:rtttis Zang-r .d.l ».//. Septimaconjci^uracontrat^i domicilii

cft matrimonium.Uxor enim fequitur forum mariri;quod & vidiia

iCtinct.Lfin C.de inco/.Dn.Cdrpzov lib.2.rit ^.rejp.i^un.iS^ q.iod fi al-

tcri nubat,domic\!ium quoc^* muutut^d Ifin.ijj,CJe dignif:sf,&' ih

Luc^de Penttd. Exhis itacj; conjeduns,aut pEote/!actonc^)animo

domicilii aiicubi contra<fli probato, Excepcio incompeceniiae a rcp

praetenfafundata efl. Undenon iminerito,domum revocati ncc

in loco originis rcfpondere cogicur. Quaravis enim /orum orj-

ginis immucabile Gc, id camen nonuniverfaleefl, fed refpcdu ho«

norum acmunerum>&fic oncrum per(bnalium fubeandorum^,

accipiendum.Ziff^rru^'/.».^^. Icem refpc^lu rucccsrionisT/w^^/c-»

jur.primogen.q.^S'^ 49- Contrarium obfcrvatur inforoforciendo

& jurisdi^ione. Si quisenimdomicilium originisrelinquat, aiibi

novo cooflituto^forum quoqi amitcere creditur.(7j//.//^ 2.oifj6,n.6»

£t hac Exceptionc reus uti poted ^ iicct padlus fit uralius ]udcx,

quam cujus jurisdidio efFet, jus diccret././^ f.dejurisdtEl. quod ve-

rum^n rcs adhucntincegrai^././^.nam judiciocxpto feu lice con-

teflaca,obiigaturaliquis indantiz^adeo uc ab ea difccdcre non pof-

QtJ.2f.jf.de R,r.6aif.itb.t.olff^4.n.f, Ceflat cafiien jus hoc rcvo-

candidooium quibufJam cxcauHs i.Si iice pendcnce tcus domi»
cilium mutaveriif.^.jt defor.campetJ jo.ff.dejudtcDnXarpzov.iib.i*

tit.2.rtfp j6.pertot. z. Si piuribus in locis aliquis «acquo negotic»

tut,i,f.jf^admuntcipal, 3. Si fitvagabundus.Dv. Otrpz.lib.2.tit.2.rejp»

jj.n.ij. ni(j fatisdare veiit de rcfpondendo ia loco domicilii. 5j//ffr.

/> ^ ' Cubidecrim.ag.oport, 4. Similitcnt, miiitiam non arma-

taffij



faniired togatam^qui magiflerianiaudiunt^, tniis ranfumraedo

cauns»quacin /./. 2. CjikiMiquis decurULvelcobcrt. Lun.QJn ijuik,

eaufmiUe prxfcript.for.C^^ccTi^tc^^x. Cunt,Zjng.siJ.n,ioj j .Si caufa ce-

l9ntatcmdciidcvet.Zanger./J.i.n,to^, 6. Tandcm venditoriiicctcle*

ricus, non potcddeclinare forum xcxcmtoxM.L^p.f.dejHdic GdiL

Ub.t.obf^y » 7.

Sccundo reusobnoxiusfic juris<fid^ioni tx conera^u>>u//(?;ic^

in<;tK} concraxir, licccibi domicilium Don \\zheztj,ig.ff.deju-

coiufa(fVum auiemaccipimasoni nem> Hvc verum, nvequaH.

diip.^j f^ 2.ff.dejudic, Locus vcrocontra^lus inteJIigitur, in quo,

^cquisfolveret, feobligavitiJicctalibi contra(flus ceicbracus liL^.

i2t.ff.de 0. A, aut fi de eo exprefsi non convenic*, ubi negotium

gclturo eft. /. t^.inpr.(f $.i,cumfiq^.ffdejudtc, Nihil vero difTerii^

,

concrjhcniipreconveniacur,veI e)us heres. Si modb prxfens (Tc>

d.ijp.fnpr,2ut fi pracfens non fit,li$ cum defundlo falcem fuerir con-

tt{\2Li2.i.jo.Lj4ffdejudic.Zdn^erJ,L n. 114. feqq. Quod dc heredc

hicdidum fuic,idcm obtinet in quoiibec debitorc vel rco, ut pri-

viiegio fof i uci non posfir, fi in Joco contra^us veJ quafi deprehcn-

dacur. c.Romandj defor compet.m 6. Gaii ltb,2.dbf,^6 n. 14. Dn. Carpz,

hb.i.tit.2.relPjo n.4. PJani qui certo loco folucurum fcobligaviiLi

finonfoJvcric,vidct\ir inloco contradlus reiflc conveniri poflc^,

<]uamvis ad eum locum nunquam pcxvcncxh,Lun,Cu(i conven, qui

€ert ioc.l.t ff.dceo quodcert.ioc, Sed quid fi pluribus in locis fc folu-

turumproraific^ftamuidiftindioniZiff^f^r. n.i^i.^ffiqq. Ha»
^enus de co debicore qui przfcns efl'. Sed quid fi abfens fueri^ ? <5c

eum in c rep idc condem n a r i po fl*e m / /^ 5. / judic, a fljr-

tnat.quod quoadefFe(flusbona, qusr in Joco contradus funt, re-

fpicicntcs,verunicft^, ucfiibidcmfc non defendat, immisfioncm
bonorum paciatur. dj ig.^.i.in contmbentes» defor, compet. in

#.quoadcflrcdlu$vcropcrfonamconccrncntcs condemnari nequit

nt contumax, in poenam excommunicationis, banni, 6c iWis.Zan'

gerJ i.n.ifS' ^(^hoc tum demum proccdit,fi judicis Joci contr^-

dus audoritatc Jcgitimc citatus,comparcrc noluerit. d.c.i.^.con^

tntbtntes, Hinc difputatio «xorta, quomodo hic debitor citandus

fit-.f an per fubfidium ejus judicis, fub quo domiciJium Ka-

bcc^, ao abipfo judicc^ Joci contra(flus, judice domicifii

noa



•non rcquifito?vidc Zirr^w/wr /^tf. 6 quicontrovcrtlam

haDcdiiiind\joncdirimir. Quodporro t,dcbitoreai

non alitcrconveniri pofTc in Iococoncra(^us^c|uam fi ibi invcnil-

tur,aucbonapos(idcaC|faiiic
,

.m in ^ is. i. SidcbicoiL^

malicioscfcocculicr^vclanimodcfraudandi crcditorcm, vcl fra-

[[vindxai^\omica\is3,Zaft£(r.d./.n.tjp. i. Si dtbicorin carum,quo
in mora erir, fe ad fidendum pcrfonalircraliquoinloco obligavir.

nam re£lc potcritad cum citari,<juam\ non dcprchendatut-».

c.g.x.dejHrejur, \, Siouisalicna ncgotia,tam j i , 'ir cutclam

vclcuram,quam publica adminiftravir, Ibicnii c gcsfic

rationera rcddcrc oportet./,/.^ i C.ubtde ntt. puhl. ^ rt. ag,

oport. Dn.CArpz9vM.2.tit.i.relp.)$ n.ti.L .
, . ^ isfir,

anidquoddc contradudidum fuic iocum habear

quafi? Deindcaninaftoris arbitrio ^^ofr-T.

cocontraflus vcldomiciliiconvcn. .

cx 1.20ff.dejudic. poftcri us ex l.ip.§.frj.(S^i . ca
intclligcnduracftusqiadtempusiitiscoi. . ... . . .

Tcrtiofortitur<juis forum,ubi crimen^ <\uQ^pu( !:( ^/*> . . , ^
cl-

^ttxzvxi. Lj.ff.de offic.prsf!^ I ^,pen,(f /f^ ^de mccu/^q... .
^
:o crimt-

minclacf* majeliatis. .> tamen/ proptrr rr-^ r-c^mrr-n

adminiftcationcm, in caufis criminal^w. . ^.jroct

mittcntibuSjCoramPrincipc tantum convcniunf

Cf/rfr//. Sic&clcricinoncoram judicc fccuLii

conveniendi, r.4Jir.</fyW/f.Quisauicdic.vMr ^ . ,

anisinquo maicficiume(linchoatu,an m . ^ i.i quoconfun^LuuiLitii

cft,controvcrtutDd.?NoscumZ4;3|^^r(></7 *^ '
'

-uoeft cor ^ -

matum, locumdclidliputamas. itidelicft

potiusquam agenti$infpicitur./.^/./w/r.^ . .. /i;.//..;v*.cvn, luco u^i

quis cft intcrfcdus, dclidum accipitforn cionc cujus d^i-

clum diciturdclidluro..ff4///. inlj'n.6, C.u^ .^.i(.op,(^ cleric. Sed
quid diccndum, fiin confinibusauc via publica dclirfhim fit com-
mifTum ? priori cafu ad cum fpedac cognitio , in cujus confinibus

capuc occifirepericur. drg.l. 4^.ff. dereligtos, poftcriori . cafu de
deii(flofuppIiciumfumic is, ^ui caHrum conccfflim QR.RoUnd.^
V4U9(VoU,conJ^2.n,jj.

Q^uar-



Quarto fbrdtiir quis fbnim In loco» »«ftf#mprcptef qail

conten<luur,>&i:runL^. Et hocvcrificaturtirodcUicisquamde

clcricis. r.^^/.jr.^p/^ fWJp^Apulchre G^/. /ilfj^f/fjjjt.^, Rttionc

autcm ipfiui rei dupliciteragitur,vcl ad proprictatcn), vd ad poC-

'fcrsjoneni confcqueiidain,idco44 dc utroq; nobis vidcndum jaa

«ft. Quod ad petitorium attinct tcxtus romndus io l.fn. C.ubtim

rem dfj. in quo exprefse cautum repericurv ut iis in iocis , in quibus

rc$,propterquasconfcnditur. rit« funtiin rcm a^Sioadverfus pof-

(idcntcai intcntctur. Rcquiiitur crgo j. uta<Sio flt in ttm^d.l fm.

Sccus eren cl^in a^lionibus inpcrfonaro / t.Ceod- Hx cnim ibimo-

vcn det , ibi vclreus doroicilium habcttvcl ubicontra(Slum en-.

ZofigerMjt. Inremautcm adioin gcncralitcraccipitur,

dc omniinrcmadiionc, 6veillacxlcgjtimisdc civilibuscauns^five

cxpcartorisjurird:<fHoncdcfc€ndat.§./ .J^.J i/f & appcllationc

rr/ vcnittjon lanrum res corporalis profana vcl ccdcnaAica, fed dc

incorporalis : non tantum rcs Lmmobiiis, fcd 5c mobilis. Undequi
^inrcmadurus.c(lqualicunq;adionc, etinm pignoratitia^ aut (cc-

vianS,aut hy,poihccari3,rcdlc pctcrcpoicflutrcscxhibeatur-», a-

6ionead QfJti\hQt\Aum^irefenbec.ff.adexhtb(fid,n.jAt rebus mobi-
V '

' S us ei comparat;^, c u j u$ intcrcil cihibcri, l,j.iy%.t.l,g.Lfin. f.
r.w/.^^;;</. de rcbuscnim immobilibus non datuTfdd.lI, undc occ

pro mtc-rdi(f^ojuti pofsidctis, bcne autem pro lnterdi(5lo otrcbi

competit.//?/?»A?f.//./jj./*£r »./.2. Rcquiriturutdcturcontra poC
fideniem^ vci^uafi.^././i'./.i.C.i/^M«rm a£i Sive civilitcr (ive na.

turaiiter polsideat, five etiam dolo dcficric posfidere, ijd.jf. de R.

adverfus cum quoq^ qui pro hcrede pesfidct. /. itn,C.ubi debered,

' oiiumad judicia familiae ercifcundae ^.communi divi-

duado,<S: hnium regundorum cx(cndimus.Z./n^rr//>».j^/. Secus

carocffiercs habctinadionibusinrem fcriptis, Zangcr.d t.H.^o6,

-Qi^od ad pojftjformm pertinet, textus fatis clarusm/.ivxr. C.uhtde pof-

fep.ag.Qporf,ui)h'\ de poHcsfionc agi debeat, ubi autvis fada,aut pof-

lcsfioconAituta fit./^^/M/m/.«^.Ci/^/Vf /rrr^/quo ad fori corope-

cenciam cnim^cxcmpJo realium ad^ionum rem.comitantur. Nun«
quidautcm,quemadmodum incle^iooe creditoriseft , debitorcm

tn loco contra<flus ve) domiciiii in jus vocarc: ita quoq; pcncs ado-
ccx&Qct|Cumrcoa^iQnercali;Vel interdi<flis in loco; ubi lescfi:,

6 aur
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fctlttl<3cb,ubldom!ci!iumhabet,igcrf| quatflic z.ifft.

fedcxplicativiponitur.Z/ff^ci^.r/./j!?.^^^. Prater! ^ n-

cipaliorescnarneratoimodos, aliiadhucrcpcriur*»i- ^m- W.

cam jurisdidiofundacurreuiqiforomfortitur. I. ....

priviIcgium./.^^.C.i/r/}4£F. 2.Coacinenciacaurz./.'.^^(r<"
'

eund.jud, j. Reconvencio « /. \2.f, dejudic. coram jwdicc ui ui

non arbicroin(licuenda.^.^*;r^jr^;/r. 4. Dcnegata jufticia. <^.--a-

fafeu negocium.*nc caufa patronatus coram magiilraru Eccleflao

fticopcragenda eft. c,).x.dejudu%^^, Plures vidc apud Z^wgerJ. I.m.

ft jjj.tu^j Adn.4^64 Ex his planum cvadir, quando locum habcac Ex-

ceprio incompecencixyquando non. ca quippc in fori compccen-

vA fundataefi.' Quapropcer fiadvcrfus reum, alioin ioco.c^uam

domicilii,contradlus,dclidi,rei ficx,&c. acfliomoveacuL-.,
\

agenci Exccpcionem incompecentix feu pricfcriptioncm fon ob-

jicercj. Supcrhacautera Exccptioneipfc Judex iiicompccens co-

grxo^ccxQ ^oiz^.l.2.ffft^uigwjiuvocat.l.yff.dejudtc.G4 :.ohf,^4.

Umm.inprocefiJifp.Sjb.inq, Q^atri candem posfic, nunquid ai^or

reum conveniens coram judice incompccence caufa cadac? Ncc.

nificalis Hc judex, cujus juris^iflio neparcium quidcm conlcnlu

prorogari ^oiCiO Dn.Carpzov.M,2.nt.2.refp.jS.

{b). Exceptio haecpriori valdecognacaefl. Locum autem
tunc (ibi vindicar, fi reus,quipluribustn locis,racionc unius ejus-

demqfcaunt,forum forcicur,obeamreraad unumjudicem legici-

naf citacus) ad alium poflea vocctur : tum potefl reus adlori objice-

tt SxccptionemprxventionU. Cujusoppofit«cfFedluseft,ucrco ab in-

ftanci^judicii abfoluto, a^or racione licis pendentis ad priorem

|udiccm,quafi praerentus remitcacur. Zanger,p,2.c,j,n,). 6diL Uh, /
cbf2pji.6, Ouoigicur requiruacur uthzc Exceptio locum habeat.

I. utrcus unius ejufdemq;reicausl plures habeat judicet, ica uc^
unasqi]isq;perfc6cinfolidumde causl cognofcendi habeat poce«

flatem. Anaucem pcrfupplicacionem five iibellum Imperacori aut

Cameraelmperiali oblacuminducatur przventio vcl litis penden-

Cla^^uxflionis cfl? £c afHrmacivse fubfcribeadum puramus, eo

quod Camera per modumconcra^lus, ucinquitG4x7.<i//^/.^/y"zg »,

cx Ofdiaauoae Camcrae cum Ca&(are concurrentem jurisdi(5li6*

ncsB



Aetn habeat>adeo(j; ipfum Coefarem^qaoad jaftitiac adminiftfat^O*

ner^ . 'n rr^nfis civihbus rcnra:rcntcc-.> voccturq;judUium Cafartt

2)u6 jvCi^tU iic6< (EiJmmagcricfetf, undc fi pancs primum Camcram
qiinm Cifarcm adcaat, & citacionem petant, )urc praevcntionis il-

Ja dccerni,& caufa ibidcm agitari potcrit. Pld, Umwjnproccfi.dtip

tb.i.n S.Dn,C4rpzavMif,iait.j,relp,4p,n.ij^(^feqq, Scd quid, fi in-

fcrior habcac jurisdi^ioncmaruperiorcjudicc conceflam privati-

ve,^rcum citcci nunquidrcusobjiccrc posfit jurifdidlionem fupe.

rior-^ ^'^fvcnfamcnc?^'^'' ' ^angerM.n.iz. z.Rcquiritur^ut rcus Cc

icgiuuiccitatus. Soiac^ui^pccitatiopracventioncmopcratury^r^.

( i^f/or.r^w/Tir/. quapropterriinvaiidafucrir, nulium producic

zi\ca\ifXi*BAldjnl,fin,C.deedend, Quo vcro rcipcdu invalida^dica*

r*£iir, doccr Dn.CArpzovdtb.z.tu^^-^relff.^jjt.z.t^ fcd quid ii ex con-
tumacii utriusq; partiscircumdudafitcitatio? nec hoc cafu ope-

.'•abirurpra:vcntionem.Z)«.Ctf//>^.</./.w./. An autcm judicesconcur-

M-cnccs fibt iqvicem dcbeant deferrc ? placet didindio Zang.d.l.naS*

feq, Quidautemfi judiccsintcrre difrcntianty reone vci adori
danda clc^io,anvcro fortehjccaltercatiadirimcnda? quodpoflt-
rius cumi^^axr in (dp,i4.x.defor,eompet*Z4ngerJJ.n.ji,ficitTiii^mu%^

TaDdemhancquxlHoncmhicfubncdcrelibeL^, Num eitMtioexL

dijfamari
,

'iQdacat przvcntioncm vel Jitis pendentiam in cauHi
/pj^ncipaii ? quod ncgamus; judicium enim diffamationis & prin-

^cipalc ruot ^c^^vAi9,G4ilMb.t.obf.tupertoi,

(e) HzcExccptiodilatoria c(i, & antc omnet aiias oppo-
<iienda, fi cnim reusalias Exccpciones, hac omilsa aAori objccerity

in judiccm conrcnfiflc vidctur,6c poHmodum eam rccolerenequity

l) fud.Fulv.PaeMh.zMeprobat.c^j^,i4,iS'<SfiqqMmm.in

p> ijt.p, Quod tamcnliaui«Lurixon prcccdcre^ fiauc

caararecufationispod lice cotedatam rupervcnerit,autanteaqui-

demextitericfcdadcjus cognitioucm pars litc demum contcOa-
ta pcfvcncrit.f.4,jr,</(e exeept.^ ibi Felm.Gail.ltb t.obf //, Rcojfa-

CurautemyW^;trvei tanquam Cufpcdlus > vel unquam ioliabilislc

ix)inus idoneus. TanquamyAry^>^iarccu(atur omnis judcs >.noa

tantum dclegatusfcd & Ordioarius, de omni jure, tam Caponicoi
€./^^,de forjompet.({\j^m QmUfNov,ji,c,i.§, i, HtUiv. ad Den. lib.ty.



liimmJ.jj.Ut.E. nid Princepi ad31derit ciauCuUiti^remotd Reiufjth^

ne, QjjodTameo intelligendumdefrivolis&levibus, non etianu

dcgravibus ar^ilegitimis fufpicionibus. Ga/l.dl.nj. Zofrgfr.fdrt.i,

tdp.^tn.n, Utrum autem conciltum vcl Senatus ranquam fufpe'

dus recuHiriposGt^dubitatur? Communis Dd« fentemia e(l quod

non. Mjfcard. deprobdt. vol. jjonelufpfi. n.ji.Fuh.PjcJih. i.depr^-

^if/.f.^fw.p^ i^yf^^. nifiomnes Aflcflbreseflent rufpcc^l , aut mt^

\ox parseoruai^aut^ctiam unusmagns anthoritacit, cui caeteri con-

tradicerenon zu^cnuBoer.decif Menoch.dt drhtr.jud. qq.lib, 2.

€df.4Si.Gailul.l.n.j, Quoautem rccufatio ritc procedat, ncccfruin

anteomnia efl^utfubntaliquar^/iry^j^ia^i/^ e'acj{ libcUo recu>

fatorioeTprimatur& probetur c,6i.x.de dppeUdt.Gdil,d.Lnj6. Cau'-

fasfnfpicionisprsgnantes videri poflunt apud Zdngerumd.

Qux etfi allegandx coram judice recufato, ^quidem in fcriptis

tion vivd voce, Gdil.d.tm.ij. eidemqv libcDus rccufatorius •fferen-

dus, l.i6.C.dejudic. probandx tamen coram arbitris fuot. Gdil. dj.nt

jf.Gotbofred.dddJ.id.V^i^^cTgd rccufztionc ]u6ex in causa fupcrfc^

dere, nec ad ulceriora procederc debet, aifas proceflus ipfojurc^

nu 1 lu$ c^Jun.Cfiqudcuft^ prddit.poteil.GdtL d.l.n.12. Si taiHcn cau--

fa fufpicionis inrradatumterminuna nonfucritprobatat caufa ad

judiccm rccufatum ventiUndarcmirtitor.?-r»jf/'.<^,/,».2/. Taa-
cjuam inbdbHu velminui idoneut recufacur judex;qiiicunq; jilrc pro*

hibetur. Prohibcntur autemquidam ndturd\ ut furdus, muius'

perpctudfuriofuSf impui)cs : quia hi animi>iili corporis viiio i^pe%

diti muousjudrcandiol«rcnequeunt././2.§. i.jft dejudic Wcfenbee^

sbid.n,io. alitcr obftrvatur in cccco, t.6.C,dejudic, Dudren. lib. 1. dijfi

ri^.;r/.Quidam/r^f,utqui Senatu morusefl, inf^-r

drgJ.j.Cdedignieat. Quod|amcD limitarur proccdere, fi^ Priiici-

pcdatusfit judex ex certa fcientia; Principis enim fcientfa habcl

rim fpecificae difpcnfationit& fipplet otnnem dcfcdom pcrfonar. •

Zdnger.d.l.n.^.GdilMb.2fibfi.n.tu Qutdam moriimi^ ut focmi nx flc

ftryi d.Lti.§.i,irefipbec.dJ. Occurrit autcm hicdiff^ercntia intcrju»

dfltem qui ranquam fufpe^flus, 5c cum qui tanquam inhabiiis' recu- -

fatar. Nam judczinhabili»pofeflad ulteriora proccdcrc^&tunc'

taciterejci^aintclligitur Exceprio incompeteotiae: quod nofi cft^

uipr^^litg;qQ4adojadcialiegacui fuipe^us, (x cmax cunc pro-



ee^^r jneiufaiproccfTus efl ipfo jare nullus> cuoi pef Ftcepdo*
flcmipfiniJnusiigatjeiint. Cokr.tr.dtprotef, txtiut»f.^x.i.n,if^

Thd: XII.

Quse judiciuin tantummodo differunt,

font Exceptio loci non tuti {a) termini angu-

fti (^) & fefislrum [c],

(m) Exccptiohxc fummanititurzquitace. Litigatores cnim
Corumqi advocati, procuratorcs atcj} tedcsin judicio i'e fifterc non
obligantur, iiioc js jiulicii non /ic (ecurus6c (utus,nc Fort^perin.

dirc^um priventur dcFcnnone, cujusgratia ad judiciuih vocad-
tWT,ZdKgtr panu.C4p.j, Diciiurautem /ocsu nontu/iu, non iiletan-

tUmjqattidot^Dis multosinimicos capitalcs,auteorUm amicos ia

loco judicii habct>aut ibiJem periculoalicuiyefinjurije fc expofi-

ttimiri timcar) quz fibi vel ab ipfb judicCjVel alio inferri podcL-^»

puta inearccrationcm, tonuram, &c. l.j.ff.exe^mb. cdufm^jOr. Scd

etiam,quandoiD iocis,per qusneccffario traiiGrecogicur rcus^uc

vcniatad iocum judicii,cjusmod2 aliquid umcr. c.^.x^ut/ftjtonam*

tefi. Si quis igicurad talem locum citacus (ir, Bbc ipfum probetf

lioa juramenco, fcdvel tcflibus, velindiciis indubicatis, Z^;?^. /.

n.^, Dilacoria auccm edhzc Excepcio, cum a^io inccncata eadcirr

fion tollatur intotum^ied judicium (alccm ad tcmpus dlfFeTatur.

Quia camen gravamen fuccesfivum in fe continer, opponi poce/t

noncancumantc,fcdctiam pofllicis conCenacione in qualibecju-

diciiparce, etianiconrra paracara cxccMtioncm^ Coler^tr.cteprocefi^

exe(Utp.4^c.i.n.20i, nifi judexad inftanciam partis fecuriratem vel*

Alvum condu^Vum ipfi conccsflc, Coier.deciff6^.ni6.Z4nger,d.l.n,^»

Quem nmpliciter datum fervari oporccro> liccc commuiiis Dd.

fchola aflruerc vidcacur, Menocb .i.conf.ioojn. ipg. ^iS i^arbit. q,

pertot Farinar pmx.crim /ib.i.fft.^. q:2g. oegacivam camen cum Ba--

dfovto ad Treiit/er.vol.t.dtip.f .th. 6. /it/d. excrcini gr^cia dcfendemus

iLn verocitacusin causa civili, habcac falvum condudtum quo ad

cau(as omi\es,ctiam criminaIes ?NegamuSy <^uia hocipfum cracu'

rc citacionls adveriacur. Batbov. ilfid,

{b) ^utb.offemtur.Cde/tt coftteR. Qua arque dilacoria cftot_^

priorjquamYisproptergravaincnquoditi fe conunet) in qualibct-

£ y judici»



j
.dicii parte tam at^^ore qn*ffiilreoposGtopponi.U(ilise(V«U'

tem harc Excepcio Reo. natnnipnin cicacione lcgitimum tempus

non fic prz6xu,Exccpcionem cero iaiangudi opponerev«ler,cujuf

e£Fc(f^use(l, ucinconcumaciam contraeum proccdi nequeac^ cum
ejusmodicitacioqux nimis brevem tcrminum habec t non obligtt

adparcndum. Quanquaraaucem juredigeftorum rufficifjficiratio

incivilibusdcccro dicrum fpacium U6i.L (e<i. jf\
dajudu. in ci .

libustrium dicrum./. w./!/^f pMbltcjudtc. ]urc vcronovisnmo tri-

ginta dierum continea^^ Autb. qutfemel. C. quomod* qnsr-i vA.

/sT^.^/jx/. Hodictaraenid mercarbitrarium, & prnc^

dcccrnendi cerovnum potcflas cft. Dd^/dd. Ai^th o

f.ix,6.n.6. JurcSaxonico iegitimus termmos .

rum&trium dierum. Licct enim reusolimcribus vr

tervallum duarum Scptimanarum cicandus tuerit« ^ I u. imo

termino noncomparuifl"ct, condemnarccur fluff CJ^ ff^^^' Ch'\.

hAn.^^\\\^inproce^x.2Z.n.2r ''^^'^ y\\^KXCif^:io, Dc j.i.. u.mcn

moderno ubiq; Joccrum intrcu. ^tuiii c<^,utuna cicaciopro tribus

(it, dummodo (ic pcrcmcoria & Icgicimum tempus fcx Sepcimans-

rum &trium dicrumcomprehcodat. ^cr ^/r.jy.

(f) Fcriat vei funt publica: totius pupuii vcl privataf aijci

familix&collegii. Illderunc rurlusaucfoiennes.aucindi^jr.

xepencins. ^tf/^^^i^r/ func, quxob cuicum divinum celcbrandu

folenniterconftituuntur./.2./.^Jl^.f««»/t'^^. C,d fer.touit xxod In-

diSfit quxcolligendorum cerrs fruduumcausa indicucur. /.f /.^.^7.

i.l.jX.eod. Repentind^ quas Princeps rcpublica benc aut infelicitcr

gefta^juftitio indidlo excraordinem repcncino iBdicicarq-,denun'-

cxkU.id.^.Qmt^fd.irifcnhec.jf. defer. n.j. Si igicurcicatus quis fit ad
diem fcriacumejusloci) inquo judiciocontendicur^ic iincre con
obftridus eft, fed cicacioproinvaliddhabeturt 6c poteil opponere
£jrf<f///</»i'w/^r/4ri^/w,quaEhuncproducitacq;operacur cffcifluixu

,

litisquieam oppofuitproconcumace non fic. habendus, ica, ut fi

advcrfuscitatum judicatum fucrit^is nec judicatum facerenec fol-

vcTcteQCSLtuT.c.fn.x.ifin.C.defer, Dilatoria veroefthacc Excepci;)

,

Scproindcante iitcmcomejlaram exemplo c«terarom opponenda«
quamvis propter gravamen continuum & fuccesnvum quod (ccum

U^iut, eciam poftliicja contcftaum in qualibet
j udicii parte validi

^ posdc



p«s(5r opponuZ4Hg^frp.2^.T'^'4' Sunttamcntrarusquibaiilla qnJ-

rrcJt, ncc valcatopponi. i Jn dcilu jurisdl^ionisvolufitaris^./. C,

(ii ^ ^ i. S'i DCQesCHAs^c.j.O' ilfi Dii.x.dtfer.vcl

rj j ; : . V ,.v i jjc. it iji^iuic.d.l. opcra cnim mifcricorcliae dilHndioncm

dicrutn non rccipiunc. 3. Si caufa cclcricatcmdendcrct/^^^.y
' ff.eUmn.i'

^"^

uic rcs tcmporc pcritura Cn d.U3.§*4^.Zdft^er.

(i.i^n.iJ. 4. Si aliquta cxpcdiri ^difFcrri publice intcrHt : ut invcili-

j^tio latronum.//i'w.C./'y4'/<'r.CuflodiaacdirchpiinaTi)ilitaris././>^».

ff.^.t. & qujead ipfaruin fcriarum tuitioncm,/./.^!A.f. vcUd anno'

nam publicam./.j.C.ci»//. qua carcrc nullo dic pollumus, periincnc.

In his&fimilibusfcriarum non habcturratio.i?^^»^.^/.«./.£fn.S,

Compecic haec Exccptio iis quoq; qui in mesnbtis occupati non
fu n

t

Zangcr J.l.fi.ij. Dn,CiUpzov.p,t.Confl.^.d<fin.iz. Nunquidautcm
hujufmodi Fepiispartcs rcnttnciarc posCnt? Affi.rmamusquoad in-

didas^ncgamusquoad folcnncsdcrcpentinas.G.^//. //^./.^^/rj/.r/./^.

Thcf. Xill.

Experfonis litigantium dellimtcr, aut i-

plas perfbnas principales, aut earum nomme
Ikem fijfcipientesrefpiciunt.

Tiicf. xiv.

Lxpnncipalibus, vel ipfum tantum A-

£torem , veluti Exceptio contumnciae vel

Reum,ut Exceptio de in jus vocando(^) &
impedimenti jufti(^) velutrumq;, fcilicetEx-

ceptio legitimationis. (JL)

{d) isj fderejuditAtJ.i^^Cjejudic. Sicnimafrbrintcrmino

noncoroparcat,fcd vadimonium dcfcrens contumax cxiftat, rcus

ipfius contumaciac Exccptlonem hanc objiccrc & fimul pctcrc-.

potcQ, u r non faltem termihus pro circuradudo habcatur, atq; ipfc

«b inftantia abfolratur, fcd etiara adlorin Expcnfas condcmnctur.

I.jg.f. dejudie, Coler. decif lo^, n. 2. Formuiam pronunciandi vide

ajHid Zarf^<rump^iC.p:rf.4, (^) tot^



{kf i9iMef^C.iUmjMtvH,Qn9tEc i\io nomiae tion xmp^
tratc veotx dicuut^ ^ & dcfeDdic fe ilU rcus quod in jus nifi eotl
prius ioipctrata vocari noa posnc. Dtlatoria autcn] e(l,& caufatur

•dTerfus a^orcs ex revcrentia pcrfoDarum , qu2 in juclicium vo«

cantur. c.-g. Si liberiexperianturadvcrfusparcntcs^/.

Irbertiaclvcrfus pztTonosJ.Jin.f.JftnjMvocCfc. Nunquid vcrdva-

fallus dominum (incvenia in jus vocarcposfir, dubitaruc_j? N
CdiLde^pignor4t.obf.ij.n.^J^oelcp,Pifior.c$nf.jf.n.jg. jfi. voLt, M,r..

fmgjient,^. •bffi.jiinSl^iprdcedemc^,

(t) Quandoreusexcipit de impcdimcoto,obnifOf^

termino comparcrc ac fc fiderc non poiutt.C|Uod dc

mcncoaccipicndum cfl) nondea£redjco,(]uod quis ul«

pa fibimetipG acccrfivir. 'Menocb.Ub.z.de^rbitr.judic fin cafi-*^. «. zo.

JuftiMTi porro imprdinicncum cft, fi cui obftetmo rici»f,/ j.

S>j ff.fi
qnis catit.judtcftft, t. fto.ffJe^re jitdicdt. non tantum .

,

fcci ^tiamconrangvincorum/.jj^ autimpcdiaturrempefta-

te vcl vtfluminis t/./. ^.y. captivitatc , Bariol in Li ' r oc.

carcnciA ad vocati, MenoihAe Arbitr.jttd\c.qq.cem.2 r^/»/,' cn
,

. . .c-

ne public.3, vcl ctiam pcrcgrin.itionecxrra fincs tfrriforii rufccrr?.

Zanger p.i.c.g n.tj.

{d) (n omni quipp^ judicio , quantumvii fummario peffonae

•ntcomniafcicgitimarc tcncntur,adc6, ut fi hcc fi-' ^'^ ncglcitc-

rint, procelfus reddaturnullus. Mcnocb.rem.tf.recstp / "'- L^i-
tiinamautem pcrfon^fiandi in judicio, i. nonb^l . < i;..rnJTo*

rum autcuracorum autoricatc pupilli minores./ i.C^j.C quilegit,

perf.ftand. An vero mincK curatorem habens fine auroritate .e)uf

obiigctur,qu«fiionis e({}Neg i.j.C.detnintegr reft tnifiorMarpretbt»

^.i.n.ig,(^fe/fq.Ldccunttor. Pupillum fine tutoris authoiicate civi-

litcr nooobligari ccrtum cfl. Sed de eo 9d. contcntionis fetram

trabunt,ounquidnaturalitcrobligetur?Cujusrci efFe<flus efl infi«

gnis. Nospauciscafibuf exceptis negativam ampledimur./^MW^.

decad.iJjUdjl.tUuJlr^. zj-iliusfamiliasincaufitinquibuspatrt ufus-

fru<flus,& adlianum&jurium exercitium competit7.p.^</^0M]|^.£5'

d3.Zan^er.p.2.c.g,n,y, ). Surdus qui prorfuf aon 3iuditJ.t,§.j.fuic^

popuUmL ^.Ei.comraunicmus publice> feu ezcommuoicatus hia*

jocicxcoinmuoicauonc^cju&Exccptiont ccuiio^ualibecfarte li-

tisuii



xn . acq; pro lc ncq^ pro aliorcde agicaucdefcnclictrcd ad cxco].

plum pupiliicutor fcucuracorin liccmcicondicui dcbcc. CortJl.E"

ieS.is pdrt.z, quod adco vcrumefl^uc liccc mcdiantejuramcnco

concraxcric, contradlus camen nullus fic. Dn, Carpz,part. 2,conft, 7/.

dtfin.u piures hujusregulxampliaciones &limicacionesvidcripoCi

funr ar>'Td Dn. CarvzBV.d.l.Berlscb.part.z.comlufij.pcr rot.

rhef. X

Eai*um nomine litigantes {a) vel quia

:mandatum non habent (b) vel habent qui-

^em fed mutilatum & in fufliciens. (c) vel a

principali revocatura (/^)ltemqi fi perfona

talis fit (e) vel caufa talis (/"jquae & ad qu;im

procurator conlHtuinequeaL*.
(a). Hiin jurcnoflroprocurac©rcs.dicuncur,/*/.r/V.^^C

,deprocumtor.6c aJCco in/./.^f<7</.dcfiniuncur,quodfincqui alicna

ncgocia mandatodominiadminidrcnc. Divifioncs vidcri polTunC

,apud jr-fifibec.ffJeprocumtor.n,s»

(L) Cumcnim mandatjjm.fic de rubdanciaiibus judicii vel

.^zocQi^uStRoUnd,^ raHeconf46.^.4, & in procuratorc dcbcac judi-

. cium fubftantiari, utloquitur BaldJn U2. C.deprocuratorM,^. idco-

.aue{alubriter,nonroIumde jurecommuni,/./.C.ftf^. fed etiam in

toro Saxonico, ^roc(§ t>n& ©alcbf^ otDnuiTg 5[)urf. 3o6^n.©(or5.

.c. i?ou 2lnwaUtn WlD >8oIIttMctfcn/ 7 .in princ.cfl difpofitum , quod
ncmoaJteriusnomincin judicioagerc posfit, nifi mandatum ha*

beat, fcd procinusa judicio rcpellatur,etiamficautionemxati prx-

ftare vciit, &hoca partenonopponatur^fi^d judex ejufmodi pro-

curatoremfine mandato ccmpareotcmezofficio repcUcrc debet*

Ber/tcb fartj.conclufij^.n.iS. Ivlaritus tamen pro uxorc, itcm con-

jundx pcrfonac pro coniangvincjsietiam fine mandato procurato-

rcs eilc poflunr, dum modo dc rato caveant./,^^^. § fin.jf.deprocunt'

tor.l.2tXeod.Jl ' f.n.^Jnftn.eod. Hsccautem cautio dcbct ef-

,fe idoncaj h.e. aucj uiioria . nam vcri us 6c tuti us cH ej uscQod i pcrfo-

'C nascuai



iHfttum caucioncjufatoria iion t([ci\}^\cn^^^,lt!.C c^d.l !,jf '^ut

f£it4ddr.cQg.ZaHger.p.2.c,g.fj.^p. (ffeq. Hodie tarncn, curnffidojudTo-

rcs noDxiiG cxcuflo principaliconv-cnianmCi^i/rA.^rrfyrw/^, C <^f/- .

reccpckiai e(V quod; pignoribus po([c CAvnvi, Ift/enl/ec.ff. qu^

f^tUd co^n.^. Coafortcs infuper litis(i(ve mandaco cum hac cau-r

tionea(imittuntur,/.i.Ci/«rpif/^/^t^'a/iirt.iiv&afUe ilve poft LtecBv

<ontc(^mTr\^frltcbf4rtMC§Mclufi^

(c) MandatumtnfuBicieiisatQ> niiitilatum 2)i.dicunt,qut)d

fTuis eOentialibtfs atq;JormalibasdcUituitur.fi^rw^/ficaurctn man-
^atiprocuracorii perhibentur:quiv,quem, in qua catrs4,in quibus

«d^ibus,c0ntraqucni,coramqoo)adic?,:.ptxicuratoiTm confiimic;

.'iKmchufiila domioum rcm ratumbabicurumr&claufuia facisda*

irorrafeu oMigTtio b^noTQm.iPyfenhc.ff. deprocumtor. n. 7. Berhtb:

tdJt ft.io.^^ff^jf^ Niiitqmd t^ro ad v«Iidi(ac«m mandati nuda Hgil-

ili appofitio> vel Gibfcriptio (uiBciat? Ucrumcj; rcquirimus^rri^^.-

.i/,/.»^r.SunrpNMCfcicatiI^Tqjjap fpccislc «vandatum cxiganrjqeaf

Tiderc iicet apud ITefcnbtudd.Zdngnfii.c.i.nJ^. in hisigitur man-»

^atum gcnrraieintervcneric, illud mucilum 5t infuflficiens diciuir.'

IDilatorsj autem e(l hsc Exceptio ^idebq;>/ff/^ littm conteftiitjnn vp-

lponend4 erit,&petcndum.ut advcrfarlusautmacidatutnproducac

,

>aut fi produlccrir^illudVemutiium 6cinfufHciensficLl;,-vcl perlbtsa

tonjun^a fit,de racocaveax. ^^fArhujusrei en-,ut fi reus > omifs4'

ihac£xceptioncJitem{impIicuercontc(latus Gt curo eo^ qui altc

rius nomineagir,videacurejiis perfonam tanquam legicimam ap-

proba(re,& mandaciprodudioncmanC£aucionem ratireminfTc^.

1.40. §.^.ff.deprocumtor. Mandatum pocroprocuratorisnonfufficit

in adis tancuramodo allcgare, fed occcfre c(l id probare, /.i^f . C dLp
pr0hxt.B4rt.mL 24. C. ^if^Mf^rwir^. •Prbbaiurvcro nantantum in-

Arumentis&tcflibus, fed etiam prxfumrionft^us^ conjunc^io-

ncfangvinis,/./5.^/.a/.C./tf</. itcm ficonftet dominum cflc pracfen-

tcm> ncq; contradicereprocuratoritfgeoti, /./1^^4/9^/. Si proFc'

/antur inflrumenta principalisnegotii , quz nemo (inc mandato
alicui ceiruras pracfumirur irefenbec»ff.derprotumtor.n, 7. Nunquid
vero ncgligentia procuracoris noceacdomino,disqvirirolec ?

'

text.in Lto.deprocumtor.G4iUtb.t.obf4ynpr,Dn.C4rpz.pdrt. t. co.

4tfm.iz. ^areG.a lacafenccncia iucri dcccndium | rocurafor ap. -



p<^ .em non inrerporucritCquam qvoq^profcqviterTcruf././/]

' C.dcpt oiurator.1.2
ff.

anptr ul cduf apptUAt. Harprecbt §. /. J. df iisptr

' ^uos sg.poj^.n .( f̂eq^.)Mc dominus ^o^^z tcmporecxclurusa^.

OHuendus crit.i.L^^/ia^jfquMfrJ.appeLUnd./tt, An autcro domino de-

• tur rcdicucio in iotegrum adverrus talem ncgligcntiam?Ncg. ha-

ber cnim ordinarium reiBediumadvcrlbs ncgtigcntcm procurato-

rcci, ni riiirum a^ioncm mandati ad damna & mtcrcfle./. rj.i n. C.

^xhi/.»/.//. fi ramcaprocurdtor (blvendo non fic, dominusin fiibndi-

um raltoffi reditucionem iainccgruni petcre valcc^ G4tl*dJ,», 6,Dn*

Cdrpzov partJ,iOnfA.defin^zj.

(d) DominoantcJicom contcilatam indi(lin<fle procnrato*

rem revocandi potcdas cotxctAnu^yl t^.fi deprecumtor ^0(1 litecxu

contedacafxvnonaliccr nid causa zogv\\tl,lj7.( f̂eqe^.f.tod. Quia
ccgo caufjrcognicioad rcvocandum procuratorem poil licem cod-
Cedatam rcquiritur, ncccfiartum omnino cd revocationem hanc
fieri haud.po/re pcrlibellumfupplicccnf fedutric^ expediaturopus

efle prsivii ciracionead videiKium fieri rcvocat\ontm,GMtUib.i.ol'fi

^6*n.g Porrofi procurator revocecurante iinscontcditioneni, u-

crum judici vel advcrfario id denunctari debeac qvaeftionis cH?

Qvzftioncm hancpoft Pdnormitsw.ine.ii.xdeprocumtor.n.y.cum

/.».^j.lubdi{lin£lionercfoIvimus. Autenim isanda-

Cumfpecialedatum^dadlitigandum decertScaus4cum cerri per*

fcaa. Hoccafurcvocaciononvaictadverfarioigoorantei IUoca-

fti di^ingvendum utrum procuracor coepcrit e(Ie in judicio^aa

non. nam Ci coeperit, eodem modo infinuanda c(l revocatio adver-

faric4dtcj;fifpecialiufusfui(rcc procurator mandato: Sivero non
Cttpcncjlaciseft fi prohibitio jpfiprocuratori fiaL^. Bfeifmm^R-'

dirti legicimc rcvocacifcience judice& adverfariocdi ut proeura-

tor feampltusingcrerc non posdc^ auc fi ingerac^, & renccnciam

concrariam reporceCyilladominononnoceat« Deeo dubicatuc^,

m^jd^inmfententidtn eontrd revocdtumprocurdtoremUmm rattficd»

'g^/Oiftingvuncquidam inter fentenciamiacam indomini fa-

-n &:inejusodiutT). priori modo raciBcacione eciam rcconva^,

^ noriv. iori non itcm, Vcrum nosfimpliciccr ncgamu$,^r^«

«4ij^. mdximecumhscratihabitiomaIiti& noifcarear^

« viHc^. uum lencentix cxpcdlarc, & (i ca profc fcrcuc-*

C i cam



etm rattm habere, G contra reeft,eam reprobare poiGt. Cdil lib, i,

(e) B.adone perronztduplicicer Fundatur Exceptioprocurato<«

riifquodaucprocuratorefle non posGt^, aut procuratorcm darc

prohibcatur. I. Procuratoret nonpo(runtefleyFoe[ninji>//'^.;fi^e^

^m/ynirtfr.paucif exceptiscaflbuSfCjuxvideri pofluntapud ITefiM'

(fecjf.eed.n:^. M\\ctJ.j.C.todt Limixiuonts co\icg\t Hdrprecbt.^.i,ft

de tUper quofdgpof,t/.g"Et hoc de noftri temporis quocj; inihd-

busexaudiendum^</4rX//^.2.o^y^i//.SeTvas^/ ' otentiorcs,

Li.&'ti)t.tieiC**ietic.potemior'tb. RcdcmtOTes-aiicdaruiu iitium././/.C.

irfrf /^/-fla/^airor. Rcus ca pita 1 ium crim inum, /.^. C.^#</. j und^ /. /.^.^.^

dcpoflul.l.j.%.1 ffdepHbl.jHdic, reipubiic^r cauiS abfutnrus, & morbo
fom ico labora ns, /5--^ ff.deprotumtifr: lo fatni %,C.t.§.6.ff.depoftultnd.

i 2iC.de dtgmmt;carj r.&2 xattf.j.^uii jkh rc Bachov. ddTreutler.

voLi dt/l> pjh.^JitfDom'inus inre propria. nifi dctur rcrpc^u .ju-

ris^uod ccrtiusioTc fua habci. Jf^efenbec.ff. deprotumor.n, ^..pr^pk

fn. QQiddeminorc25;annis?Rcfj5ondemu$diflingvcndo Dcju-

r ccivili illum procuratorcm cflcpofle putamus. f.f.Lquib.exeauf,

manumit.-nonltcJ.t.§'»jffJepoftuLtnd. ]\jtc Poncificio a Procurato-

ri$ officio ilium a rcemiis.^-; f,§.finJcprocwmor.in 6.bocerM4fi.6Jtlp,

if.tb,24^d,2: His igiiu r & fim il i bu s T' t rfon i 5 Eirccp tioti es ,
qiit d i-

cuniurprocur3tori«,§./f.7.i^<P^v ^ ^ .>fin.ff.eod.o't{k^Tc

ccq;quiadiiatorlzantclitis'conrc(lationcm opponcndx, dd.U. d
cnimopponta non (it ExcepdOf^ofl judicium coeptumainplius op-

poni notif^oxe^.(.\j.C.deprocumtor.i,S.§.2 ^ro^. priam in causa aj^
pcllationis.</./ ly.Qyod verumarbirramL ^ .^ 'oerip.2.c.s.n.go,

fijcjusmodi ciceptto non rcddac proccflbm rctro nulium : qvalis

cfl omnis £xceptio<]uzt>ritur cxinhabilitatc, ,obaliquam intrin-

recamqaalitatemalicuiadharremem.^././/.^./ ^.5.2. Atqnando Ex-

ceptioprocuratoria^expcrfona procuratorisdan provemonS)

dit proccnumTctronulluffi^tumilianon modo antc,fcd

litisconte(lationcm,ctiam in caas^ appellacionis 6c cr

ipsa objici ^oic^i.Vant.mintQJenuUU.fihtent.tiiidim

tompar.n 1^4. feq.

II. Procaratorcm darenon pofl!iint,Filiusfami

If9(mr^^evfus/jj.infr,(f ^^t^ff^cod- Mutui^iurdus



ptuj ab hoflibus./ ij,f.exqmh.e4fif,mdjar. Excommunicatus, f. uk.»,

<deprocumtorx.ii.x.de excepr. Procuratorcs, tutores,curatores antc

litemconteflafam,/w/.Cfo^. plures cohercdes inter fe judicioFa-

Diiliac ercifcuuda: conccndenics./. 42.^ pen.ff.eod.& fimilcs perfonx
cdido Prstorisde procuratoribus^ procuratorcm darc prohibitar.

EthxcExceptiodilacoria cl},&ancelitem conteflatam opponenda»

l.j.wfinj^^^jrfe/»/. quanquam ctiam poft eam objici*posfit, fi nimi.

rum reddatproccflum retronullum, ZAnger^.r.cX^jnXoy,

{/) CaufarqDacdam lunti quaeprocoratorem nonrccipiunt.

Qualis efl a£iio in fa^Um de Iiberis; ex p^ntigentisii.^o.infr.ff. de

procHmtor. hCtio poj^uhTi$,l.^i:fnpr.ff.eod. Judicia publica,/.//.^'.

yf'; ff.depnbticjfddic. itcm nonpublica icdcrtmihalia,qusejufmodi

ucpoeaausqiadrelegationemdamnatoqueatimponii./.^.4/7^fr4/.

€AufappeUAt. Qyod tamen limicatur a Dd. i. Si reu> abfeotiz causi

dcfcndatur, /.7/ff.deprocumtor. i: Si quis fuam fuorumcj; injuriam

^ioh(\v:iim fi4rejinl.if.i.ff.eod. j.Siadlio criil^inaliscivilitcr (It in-

(litutai vi pocnam pccuniariam, arg.l.un.C.qudh v iLan^ra-

jud.crim.U^efenbec.ff.deprocurator.n.j, Quod autem de judicio publi"

co 5ccriminali didiumfuit,idmoribus noflrisinperfona reictiam-

isumobrerv^.ui . a parteautem acCufatons indiflindc procuraco-

rem admitti plinum facic Ordinatio Crim. CdroLKinc, 12. de quo
Cbilian. il5nt

j

tnprocef. frt^^r. cap.^y. Quid vcro de judiciis famo-

risidiccndam,nunquid i.. . 5 jureciviliadhiberi poterit procurator^

Autccrta pofnahiIceprzfticutacft»quae minor rclegatione,& pro»

curacorrecipicufy^r^././ff^nperaLcauf.appeUat. Aut pccnacft arbi'

(rarta> Scprocurator merico repudiatuC*^ cum pocna acbitraria

aJ moncm usq; pottit txUndi ^ arg, Lp.ff.de extmord, crim. tTe^

C V/^.f Deoiqiquaficorollariiloco^-^rtndum, Exceptioncf

1. uuvcrfusSyndicosUniferCtatum, ..^.ocatos, ccconomos»'

•^«orcs, curatores&c. ctiam comperercl>.24;?^fr^.^tt .$.injin^ ,

dcaufamiiveaflioneni iplam fpeftanf^

^nes praejudiciales (^|item Exceprio

ionis (^)pa61:i conventi temporalis

ndentis [d) lib elli generalisi inepti&



obfcunC^') competentia! excusfionis &
cedendarum adionumC^jfub obrepuonis(/j)

Ipolii j) ineptae cumulationis (^^appellatio-

nis non devolutae atqj defertae (/)^ tandeni

fitisdationis (w) acgvarandae (»).
(d) Hiscc rcu j a^florcm ita reroovet, u«iicac, pcr ad^iotiem ab

a^erfario inftitatam principaliori przjudicii>m non ficri oporce*

rC-i thiffde except.Lfin.C.iit ordin.judif Ifin.C.depedt.bertd.h.^.t ff^

fdmil erctfc» Majusenim minusaci rccrahir,-^ ppius jtidicandum dc

majori qaxdione, quam ad minorem Hac pro^rp([us^dd.i/.FMlv.PMC»

liki.de pr(h4e,€.)S.n,jf. Qjiomodoautem majorquseftioin jodici-

um dcducacurvei a partca^ori , vel a parce rei , pukhfc declarac^

Zsnj^er.p.».eJo.n,4.&(e^q. Doro igitur locum babec ExfeptioprdjU'^

i^/fif4/^,quandoinccrcasc!cm t>er{cvf»as ad^io minoris momcnci ia»

fHtukuxJdU.Rcyerjnprocfj .^.tb 24, nifi fubcondicioncinco-

dcm iibelio,id f\CTCt.Zd»gcr.d Nunquid vcr6 hzExccpcioact

realeinntan perronaicsr* Excmploadlionum przjudicialiumilia&

realcs cfTc {htniroas.Rtmer.dtCitd.j.fmsfi.j.CS^i*

(b) PKis pccicurquacuormodi$^Re,Tcmporc, Loco flf Cau-

*^§'iSyi'^'^S5 7*^^^' Olim plus pctcns hi4c quacuor roodis uni-

formi pcend aificiebacur, ita uc causa caderer prorfus, Hodie r;)mcA

cxconfticutione Zcnonis& Jiilhni«ini hc«.c pocna immuiat« . . Si

Cflim Ador ccmpore plus pctat, prorniftoraucdtbitor fofjrr "m-
pQs dilationisa temporc contrj^us inchoandOfUsqiad

tiom deftinaCum indupium haber,ita ut necuiuras przAsut^yXict
etiamduplicaco tcmporc litcm rufcjpcrc teneaiur, nifi fumtus litis

in priori ioftantia fadi abadvcrlario ipfircfundantur./^.Ct/f

petit.c.un.x.eod. Reiiquis vero tribus modiifi plus pccitum fucrit,

fi forceexhaccausi damnumaccideric ei coocra quem pi&u pcti-

tumfuerit, commifsl cripli condemnatione petens punitur./.-?
'

fin.C.eod.%.)j.JJe 4^, Uoicoumen cafu adhuc hodie quis cau
cadere poccft, fi nimirum caucionera dcbico majorcm dolr '

geriCy&rcuoi in^diciumvo.caveut, tunctoto debito cadic



fi%U(3is, ante litcm contcflatamfcum pocnkeat./^w.Cr^/ Scd.qu»-

nioniscfl>nunquid pocna lila rripli cxnovislcgibusccnct, (i ador
claufulam (ftbajHrefuperfini)z6\tcci\t ? ^^g arg.i-sSff-p^^- Trrut'

Urp i.d.i6jb.4Mt»b. Pratcrhas pnenas quoqj Rcus opponcnsEx^
ccprloncm hancantcIitcm conteflatam( Dilatoria quippe efl ) ab
inftaniiiabfolvitur, & Aclbr in cxpcnfas condcmnatur, modo dfc

hac Exccptioney-vclconfcsfioneadvcrfarii , vel inftrumcnto dctrt-

ti, judiciconftarc ^o%(n,ifin.C dcplu4 petit. Qu^od fi pdftlitia contc-

flationemcam'opponat,judici facuitas datur procedcndi in cau^i

priaci Reom aut abfoivcndoautCondemniUido, inducias ta-

fnttf5ad.ioivendum dupiicare, atq; AdVorem^in cxpcrilas-toftdem*

iwite tenetur. Jafinjn § j2,J.'dea£i Zanger.p.i.e h.m ii.(^fiq<jr-

<0 ^ i^ Jd^ ExceptJjfM. Qua: cum dilatoria fit, ante litenl
'

conteflaramucdbjiciarur neceireelirnam non flatim abforbet a-

Qionem,Tcd ad dilationcm tantummodo impetrandam proficit^

^eante tcmpusrolverecogatur: aliquandd camen folvat, pod il-

lud nempctempus,dequo convenit, f\t\h\im,d.^.io. Compeiit au*

tem Rco non tantumadvcrfuscreditores, qui hanc diiationem ex-

prefTc indulfcrunt,Tcd6c advcffus reiiquos, modo' concbdchtiunt

major pars fucriricum minor pars,nifi ampliorem debiti cumiilual

liabeat,ma jorera fcqui cogAiur.-ffin.C.^ui ifon. eed.pofi. Xloler. fnpro' '

ce^ execut.p4rt.i.c4p.4-j9:i6 Exccptioni huic adjacet Etteptio mo-
raioria,qu2ab ImpcratoreiTon niii 'ex')cgitimft 8c urgCnti causa,

iJ fin.t 2.t,4.C deprec.Imp.effrr, conceditur ils, qui quocunqj cafu'

. crfo facuhatibas exuci v magnum aliquod damnum perpcsfi

fuht, non ver6d8C0(flortbu$,qui bona fua abliguricrunt Hitltger:

ddD ;2.rj^.f ^V.^.a Principibus quoqiinluis terris hacc £x-

ceprioconcedicur, non camen nifi przflitacaucionc d^folutionein*

tetminn-tacicndz.l.^.CJepree.Imp: o^^r, NUra veto hiinduciac fi-

dcjufiVn.busquoqiprofint, disquiri (olet?Neg,4r^.§/».J. derepii^^

cjt. pe-ioiialisenim e(l,& pcr confequcnsad fidcjuflrorres non ex-

Xtndcnd^ c.^.ae R.J.in 6.%J J.dej:i^.G.C^C.(\n^\ quoq; juris, pro-

ptwTca nccde perfona ad pcrfonam tTA\\cx\da,Coler.deprocefi.exe''

ciit p.irt.i (4p.,} w./y. EfFc^lusejusefl, ut dcbitoresbonis.cedcrcnei**

re^Te -^n h.ibcanr. Mynfingcr.§ fin.J.ded^.

JiUtori^ cft hacc Exc^ptio, & niitur el rcus, fi lis de ea tc*



In juJiclum deductcur a^libi,hi e. coram allo )udlce pendeat^?

Scdcumplura dchac rupra/6.//./f/./'.di(na - '^-arobcm bi$ co-

6lam hic apponcre fupervacancum erit. dc i.wivm dis<^uircn*

^\im^4nperfeqH(pmtiot7€mbonorumyZMic2^t\M^m aiicujus tanquam

cicfugl iurpcc^i, irem perjudicium cx necesntate ruiccptum indu*

caturlitis pcndcntia? Ncg. Zanger.p. i.c.ij,infat,

(r) Exccptio hxc contra libcllumt qui Rco fupplicante & " '

tcmcm fcriptis cf^ ^ rcndus>in primordio litisopponitu£_#, iucc»

quiaiibeilus vclou^iwu. " ^Tlisrcpcritur velineptus.Z '
—

^^.(./^.iM^r. Libcili' w4aii:> oc obfcuruseihc.g. Siquis fuui^^.u

ingcncrc,omi(ronoiniacfundi& loco,.viodicer '

-^
• ' ,

tio, qui plurcs 'cm n "'sferv' ra Stichos ii4DCa;-

chum pctat, non exquiousiubfumipoiTer, qucru

biau' '

• . Adortamcnap-
ctiam poumcmco: ,cxplicarc&

'

proccdit in caufisciviiiju:»Ck or^inariis. Scc. .aoctin ^uli-

{iscriminalibusatq;fLjmmariis- In illisenim iiociius gcneral

obfcurus ipfo jurc nuiliis cd. Jafn.tn f.!.n.i.^.(f ^pde edend. \nhi$

vcro no*n nifi Rco opponcnie rcjicjtur. Aiamntjn /Pec.par-

ft.tj. Rcpcriuntur tamcn cafuS) in quibus gencralis quoq^ ii

admittitur, utpotcin iud! I^us, pccitionc,hcrcd

JFcferfhec.y.ds^ '// w.j'. «3c aiiis quam pluribus adionibus

&

caufis, quas adducit Z/<;7|fr./^./. w.^. . Libcllus autcm /

xnultifariam appellaturi. Inquo nulla pfctcndi fcu agendi.caula ex-

prclTa t^.GaiiUb i obf.6i.tnpr. 1: ibet autcm a^lionc duj liccm

circcaufamconllat,rcmotam6c propinquam. Inad^ione pcrfonalt

caufa propinqua cllobligatio./..^2. §.2.ff, dcprocun:tor,K.zui:i verd
remota contracflus. tcxt, in ii.Lzj ff.de V^A §.un.J de ohltg.ex con^

fenf. Rcmotam in ad^ionc pcrlonali exprimerc fufficir,quia cx cau-
remotd pra^fumitur proxima, fc. obligatio: fcd fola cxprcsfio

caufaeproximarnon fufHcit>quiaulis libeilusefret incertus,^ pcr

confcquensincptus, e6quod non concludat certum jus agendi;

nccrcu$dclibcrarcposfit,causa rcmota non exprcfsa, an cedcrc-j

v^\zQnytx\^ziQ^z\\\,c.fin.xMibeU.oblat. In rcaiivero a<flionc-.,

caufa proxiroacftdominium./.iy/'.//tf /^.r". rcmota, ipfura fadum
C2( ^uo caufacur dominium^ fcu iplum jus agcndi. £t in hac adione

ruls



rtali caulani pfoxnnam cxprimerf fttlsi^eTtommuniDd.remfii-

1)4/ talis quippt Itbeilus {dzovalct^s quia^Reus coaveneus cx eo>cer-

tror redduurtUtrum ctdercan contetiderc wt\nGaitJtb. 2,obf.6t.n.f,

feq* 2. fncptus diciturlibcllus, fi vel noroine Adloris, vel Reijvcl

Judicis careat.ifowi^fr^/./,».//. \
Ineptus perhibetur libellus , fi coa-

clufiooffiitTa aut talisci adjctflafic, qux parce»quz(}ionis non com-
plc(f^itur, ncceam conduditi totaquippe vis hbclli in conciwliono
fonclata eft Gail d.Ln.i^, Ec hoc vcriim ei^ in caufis civiiibus .• fecu»

fc fcs habct in caUfiscnminalibus, tibi fola fadli narratio, absq; alia

petitione vcl conclufiooc admittitur. TJrf/w, quia io cri-mina^jbut.

m^ilcor.cliiditurdarivcl fieri parti : nam aut poena t(l corporalis

,

& applicaturcorpori : aut pccuniaria & fifco dcbctur. /yf.detirmin.

fmt.Gdil.ddn.tS' 4- Tandcm iibellus tanquam ineprus rejicirar, fi

.contra cumcxcipiatur, quod non contineatiociim<annum^' mcn-

Tcm dcli<fli perpetrati, fiveagatur dc deliAo privaro etiam civilicer,.

irtinjuria, (\\t publico,aduitcrio, ^\i%z\\o.t.i f,de aa uf.it. Etfedu»

hiijus Ejcceptionis oppofir«ceft,quod judcx Rcum ab inUancia ab-'

folvecc,A(florcm vcro in expenfascondemnarc dcbeat. $m ajccm
hac Bxccptionc omifTa, ad libcllum A<f^oris Rcus rerpoaderic,ac ii-

tcm cofir<;(lacus . ... . iLj poftea audiri non dcbet,ica ut judcxiibelli in.

cptuua...ohaud obftante, fi mododc jure Adoriscertior fa£lus fit,

pro Adctfc judicare posfic.P^/</ ZangerJnpr, d.l,Botr.decif^2.njg.

' (/^Exceptiohxciicct pofl iitemcontcft.itam)Ctiam iu ipsS execu-

tionc, posfirbpponi ; verius camen cft diiatoriameamefie,pcrratio-

ncsquasa$fignatZjw^f/s/.i.f.//.«.f.£5*ytf^. Compccit aotcm parcn*

tibusadvcrfus liberos, & vvce verra,fratribas advcrfusfratrcs././^././/»

ff^.derejudi^e.^uono^pitronx eor^mcj; iiberiS'<Sc parcntibiis.*^ /^7.

5.yg f.de 461. focio contra foci um. dJ:\6.i6iff.proficifi.d.§.ff.rr\i\it\ i.

If.ff.de rejudicdt.donaioa /.12 ff.de do»dt^cimi\ boniscesfic. t. 4.ff.de

ri^.Ao«(?r.exhcredato,6c ei qui patcrn^ hercditacc fe abftinuit./.^p
ff.

dcrejndicAt, m^ritOj §.^^ I,deai^ 1 12 ff.foluttm uriMon Zjnger d t n.i-;,

^j^yr^iy. ubi oiloampliationes pro mantoafiert. Gencrahtcra^utca»

hac BxGeptione.utunturex quocunq; ctiam contra<5lu conveoian»

tur : excepto focio, donatorc 6c filio famihascxhercdaco,aut qui pa-

terna hereditate feabfiinuit. Socius enim non nifi excausl Ibcieta*

xxiy S^li-y-dcA^l, donatQruatpmcx jionatione [uitt ijff.de do^iat, 6-

D Ims



ViuM hmWm taniu» contradibui qtsos in patrll potcflate eti^

ilenf inivit>yoluniace'aut jufla patris, i2,ff.quQdcum ea^ qut in dl,p9'

te(lX.2X.eod. ii conveniantur,£xceptionchac^ benc6ciogaudeor.

Z4ngfr.dA,».4f^^ f(q* Porrotnbus cafibusExceptione bac Reusu-

cinequit. iiSi dolo teceritquo minus facerc ^oif\t./.ji,$.uwfiff,L

^2.^,dert/udfC4/.So\ii pcffona parcnti$vel patronicxerpta./.j / y.jfi

de,oljftci.parent.(^ pj,tron.i,rdli. i. Non uti poteit hac Excepcione in lis

cahbusjin quibusin rulidum coodemnari debct: veiuti il focius (c^

[ociM(nc([eneg^wttit.l.u,S.t,jf.dereJudic4e ).Si huitExceptioni re«

jiunciavcniJjteffM.depaif. Tandem rciendum e(l; (i quxratur» an&
^uatenusperionarfacf rc posnntffpe^andum efrctemp.usrei judica^

xxJ.is>fi/oiM0.m4frmon.vtd.Umm.i»procefidi/^, i. tb,^.n.)i,

(g) £xcusGonisfivcordinis£iceptio dilatoriaefl» Arante

tfmcontedatam opponcnda-^)G0W/z./i^. z.v4r.refoiut.€4f. /y. n. i^c

e(uamvis etiam in qual^bet judicii par'e,3quicate ita ruggerente,qu€-

2toppon'iiG4iUii.jLohf.27 Utunturautem hacExccptiooe i4f>'«

dejitjfores pro tlio inrerce(rerunt,qu4 objcfli petunc^, princrpa«

'

leai pTi\x%cJcuti dchitcijlutb.prdfime^C.defidejuJfor. Multi tameiu*

reperiuntur caruSyquibu&Exceptionih^uiciocusnonfic^. i.Si fide^

julTor renunciaverithuicbeneiicio././>r».C.<^«:/^^?. Heriug.in tr.defidt*

j:iffor.p,LC»2y^,ii6. Scd nutiquid fidcjuHbrbeneficio huicrenunciad

feexiflimctur, (i mediante jurcjurando fc obligaveriti' Ncg;£«w.
intr.de/idejuJ/or.c,yn.^g6.&feqq.i.Si fidcjuflbr tanquam (principa*

lcm fe obhgaverit. O/^r df procejfexecut p.i.c.io^,^oj,G4H: Ub.z: ohf

zttiftfin Z4nger p.2.c,i6 n.iyBerticb p. z,contiuf. 2^. pertoe, quamvis dc*
jureSaxonico aliud vidcatur indu^unu. 0'7/?f//yr/AuguRi,^4rA/.

ionftiejS- & ihi Dn. C4rpzov.defin,2:.in.pr. 5. Si debitor principahs in^

longinquisrcgionibusnt abfens, ita ur fine magno negotio^ diifi-

cuJtate conveniri non posHt. ^utb.p^d/ente^C.deJidejuJlor. 64ti, Ith, 9,

•bf.2rf,infin. D».C4rpzav.d.l deJin.n.sc\\>on2 ipHusin aiiocerritorio fi«

ta f1nt.defin.t4, 4.S1iide)u0brfidem fuam interpoiuine inficietuc^,

nrendaciiqideinceps convinotur./;«.5 tffeod.Dn.Carpz^d,Ldefin,4,

5.ioccrmercatorcs. Dn.C^rpzov.dJdefn.j^ 6, Sifideju/Tor intcrcef.

fcrir promuliere,Principe, fifcovcl rommuniracc.Z>xr.Cj;^2^^^.^./.

defin.t.&' 7. Siduo corrti icben6iJ,2./,ii§jt/f.Jf,dedi/o6. reit (onfi:i\

i>»*C^^ovJ,Ldefin,i0rtMBi€i\iSQsptiQ<t)ps^ I24.C. de

fdejH^gr,'



fiejuffor, Dn, Cdrpzov, d, L defin. IJ. 9. Si ichltOtnot^tli^^rt-tit-fiA"

Vi:ci^ol^,jf.de dot mdl.Dtt.Cdrpz^tv.d.iuicfin.tf, 10, Si qui$ pojfideit-»

fundum qui creditorl fpeciaiirer hypothecacus* Nov n2,t.i BerU(b,p*

2*c^nclMf.i^n.yi,On.C4rpzov d.idefin.it, ir. Si qui$|-era alii hypothc-

catam rcicnsemcrit. Dn.Cdrpzav.ddJefinjp, 12. Si pater pro fiiia fi*

dcai fuam \nterpori}Ctit:i.j.$^.per/.prginde.jff\deptinfr. GailyUb.z ^bjl

j/jtf.y/. His & nmiiibusxnodi$,qui vidcri poiTuntapud Dd. fidciuP

fora bcDe£cioe]ccusnonisveiordini5CXciudituEL>. z.Deinde excufr

(lonis vel ordinis Ezceptio iocun>iibi vendicat interfjy/^rf/. & i.qut-

deoi, (1 pluributcontlicotis tutoribus velcuratotibus, inter quos tu«

tclavcl curaatcftatorcauctnagidratu divifanoncftjaiter ipforuRU

gefTcrir.quamvis crtim^nongercns non minusjtcnetur quatn^fi gcf-

/jfler, /./.Cyr/ivA^r.t'r/f«i»fi^r. Excepfione ramen ordinis defcndcrc fe

poterit| utancequam.adipfumpervcniaturezcutiendusnL^) & qtii

ges0 1, Ifin.CdiH.titAfin. C. dedivid. tuUU r& m a
gi ftratus qu i imperti-

ncntcream dedit. tot.tit.ffMmagtfimt.eonventend.Wefcnbecff.deddmU

Biftmt.Cfpericjutor.n.S. i,S\ tijtorr!s &curatore$omncslimuI & pa-

ritcrgcfrcrint > Sc culpa veitioioaJterius quid geduEDautnegledum
fir,alcer ver6doIo&xuipaweat>^^iy.iipa/5^.».-f j. Sinbn paritcr

<5ciii9ul,fed & feparatim geircrint^x& ita quidem miniftenum es

convcntionediviferint, pcriculum autcmnontnntarint.Ziw^fr. p.

itf.ilf n.to. 4 SitutoresfintdivcrfigeneriSjUtpptcfi alter dativui aU
rer tcftamcntarius fit./f^r/w.P/jftfr,!» /ib. ^u^fi.jur. civit. Sax.

ExcusHonis vei -ordinifl^lExceptioniiimilis etl Exceptio ceim*

darum 4tUonum^s\\\7t datur.fidejufroribus^ ut eis creditor adlioneSf

contra confidejulrorcs cedat, l^jfffdefidejuffor. cujus icgis vi intftpi*

dcalTerimus, Exceptioncm/hanc» non modo antCi vciinipsl foiutio-

nc, fcdetiaracxinccrvallopoilfadamfolu<ioncm,rite pdiTc oppo^

tkU non ohRamc t j6.ffJefi/ufiontif.iiering.in tr.defidejuffor. c.ig.

feefff Fninc,tbtd.CiS.n.4g^.(^feqqt Sed nunquidfidcjuiTori folidum

folvcnri,adioin foiidumvan pro parcc vicili , a crcditorc advcrfu«

confidcja/Torcsccdidebeac, concroveffumeft? adiiibita diftindio-

ne quatftionem hanc cxpcdiemus, aut renunciatum cftbeneficio di-

vifionis, aut non. prioricafu afinguli$5faiidum petercpotcft|fu5 ta^

nscn partc dctrada. CoterJeprotef.exc&tnf. 1. <. x. 4. n. rf-M^ ad n. tp.

D t pofto'



&nc.ponimus. Pr.ma cft.fidcjutrori qm lol.dum lolv.t.iuccf-

Go aa.onam A ctcditorc fac.cnda cft, non ut cam port.onem., qux

rpfum foKcnicmcontingi.. fcd castantum partcquas «tra fuan^,.-

fol7it.aconfidcialT.r,b..stccapctarc<iucat. Altcra h« cft . C fidc-

u(f>r foWcntJaioJcrcd.torcccrtafuctiu. camnon .ta advcr
^

«J,fidqulli.rcs c«rccrc potcft.utc.tra fuam port.oncm.fol.dum at,

^,ucm convc.ut,confcV«"= '"«'l P"""»""

*
(M Exccptiohie,qi«mendaciotumd.c.tur.n /.<?.£.

i«, J«r./«/.*«Al&Jilat.»ria&pfrcmtot.a
rcfti dici.ur^Z>;/.r.r

finw.ad4tum&rcfcr.ptumipfumfalf.tatisarguatuc^:
/'^««-/t.w-.,

ficoatra rcrcriptocontcnta cxcipiatur.^..»j^r/J.'.'7-",-f •
Oppon -

turaatcml.tcris. inhibitionibus.refcript.s ,/:'".''P

aliotumm judicum adfalfam afRrmat.onemfupp .cant.s«m.sfis ,

fivc in j.^.sUrrationc. f.vc in fa^i , f.ve n tacend. fraude menda-

«iumdcprchcndatur.</i/.C/^«.»'M;w^'W«/;'/'^/'«^^^

pUci funt diftVrcntia. A«.t enim f.oc claufuU,uft.ficator.a, au.cum

<Uufula dcccrnuntur. M4nd.,mfinecl,tufuU ctfr tegular.tcr dc jurt.,

-monvaleant,cam»bexecutionenonf.tinchoandum,/xC.rf|-^«Mr.

r«;W/V. Gencralitertamcn.queticscafusomnijurc cftprohibttus,

velfaaumtalcquodnailoiurcjuftificaripoteft .tunc dcccrnuntor

-mandata f.ne<laufuU:puta,G.pr«cptum ficrct fupcr eo,quod ctWiTi

«kctipatte invita& ptjefcntcconeedi-debcrco: nam quot.cs aaus

«tplicatipotcft»liquopr«fenteinvito,tunc poteft et.am eo abfcn-

-te, ienerantc& non citato ficri. tw. ini.^.S.J f. dcfidttc»mm,f bbtr.

m%*ilM.t.obf.ii.n.}. Dchisce mat>datis difputant Dd. nuuqu.de.s

reaecpponaturExceptioiub&: obrcptiortisr Quod.pfura affirma-

jBUS. raandata quippe taf.a hanc habetJt conditioncm, f, fruti vtr,.

uumtaniur. Etlicct rcguiaritcr dc poteftate Princ.p.s d.fputaro

tion liceat,cum hocinftar facrilcgii f.t:devolontate tamcn & fci.

*nt.iPrincipisdifp.Harenoncft prohibitutiu. ratio, qu.a nonnui!-

«flam male inftruitur Princcp», & nunquam pratfum.tur Pr.nc.p. a-

Rquid placcrc. nif. quod juftum & vcrum cft. c.i xJt rtfc.,pt.l.7.Cdt

s?f(.tmp.oftr.Li.Cficen,r4jui vtlutilit.pM.Gatl.hkj.obfi^. Eftcau!

fflana«« f.ne'ciaofulacft,ut non refolvaturaotevanelcatprxfert.m

^uoad .^xxnim,i<)m^wywwWiU.Z4ngtr.d.l.ti.i4. -Mandata^i^



<d(ijMfO0n (l^tinvligancRcuin ad oH^Jientfacn pfxdancTam, ctirA

tb comparente rcfolvancur invim (implici) crrntioftis: potcHt igl<

tilr in termifio de fub &|obreptiont excipere , aut «^ias cau(2)s , ob
qUasm^ndatnniannihilancluni Cix, inrnedium proferre, atcjiita tocft

caura peragitiir^nonaliteratqi fimpiexc^tacioemananrec, ira ut

d^ior condejccirdere nolens» ad foeoara vcl cxecutionem mandati

faitcm agrfido non audtacur, fed imponitur ipfi profecutio caufac

principaliS) c^uamvis in iibeilaj)rincjpalem fimul caufam deducerfi,

& poenam peccre nOn prohibcatuc^. Quo fad^o& rausa taliterdiv

c6fia per rciitentiam mandaiuro Ve( infi rmatur vcl confirm;5fur,aul

finon in omnibus io aliquibus iaitem mandato parendum.Z<i;7^er.i^

Ijf feq,

(t) Exceptio hseccumdilatoria fit , 5r jodicium faftifm diffc-

rat non autemintotomdeclinct.ideoantclitem contctfaram objir

cieada, & intraquindecimdie$,adicfad}a:prDpofiiioois, probanda^^

non folura de jurecomrauhi, f.7./s^^rfy?//i^.;jJWi4/<>r. «r^.icd etiami*

Saxcnico, Coff/iit.B/e^.6.pj, ratio^ cjoia harc probacionis fpccics eft

privilcgiat». probariauiem poceft non tantum inftrumentis, fed&
t^ftibus. On C^i^0V.pMCoTjft.6.drfin.^. z^ct^io inftramcntoconfes*.

fatorExccptio cnimfpolii huicoppofita,f rsccise inftrumcwtis, noti

tcftibus, probaridcbcC,/};j. Crfr^2tfv,<^/.<^/yf«.f. Sed quid fi Rcus ia:,

probaiiotiibus dehciat, annon confcichtijB Adoris Exccptionem
fpoliicommitterepQterit? Nonfane^quia fpolium r^ro, vel ndn»
qdam fine dplo commtctitur. GaiLde <irf/^«f./.» /^.atqui in cafibus, '\m

qaibusdolasarguitur, delatio juramcnti Jocum non hab(^t.

Ciirpzov.dJJcfin.io. Ctuaravis vcro dilauoria fif hatc Exceptio , poft

litero tamcn(;onteilatam objiciquoq,- potcrit,fi fortc dc novo fpo-

li um fa um propon

a

iurM^Jc4rd.dcpr9hat.voL2,co»d ggf.n, / fiT ^ a ut

reus fidemfaciat juramento, fpolium ante Jiris conccn^flrionem fa-

€tum ad ejus noticiam, judicio dcmum aci^epto, pervenin~c.e:. 4. <k

iX(eprsDn,Carpzov.d.l definJ% Exceptionc porro hac oppofitii Rcu«
dicic,fe noncffc obligatii ad rcfpondendum,nifi ipfi priusres ablata

reftituatur, fpoliatus quippeante otnnia redituend^s.r.

€ognit. Ncc refercciviiiteraccriminaliteragatur;& anfpoltumf^
^um fitinca re, dequa Reus in judicioconvenitur, an in aita rc^
utfoqicnim cafu Exccptig kaec admittitur.Zi;;^f/.;>/.f.//.?ry.'nc4;



Uoc connderandam, de qal re fit a^io inftituta, an fupef p0A)><]^
nc,an propriecace. UmmJ» pracefjijp.gjh.^jt.i^. rnrfmunturfli-
htiominuscerticafas qui£xcep«oncm|aoltramcxularefacianc. e g.

8i Rcusex causidepoGci, 3ccootra^u, juramcaco vallaco(mpdo ti>

inicioReuseflrecrpoliitus, at^irciens praeiVcider juramencum) cdn-

veniacur/yelfupercausl roacrimoniali vel Ecclcfiajlica agAtur,yel

deniq; AdVorisiocencio fic nocoriat qucmadmodum hoclaciiis ad V.

€.i.x.deord^cogmtJCUngjn,!'^.(^feq(l\& Vflgo Dd.refereYiteUmm.4l de-

claranc. DaturhatcExcepcioRco fpoliato^ejusdcmqi hercdibusiSc

fucccnbritns.^^y./ ^fsffde vi(f vi armat. contra com :qui fpdtia-

vic ipfe, vcl jusfic fpoliare, vel fpolium racum habuit. Afarant. tnpro»

(€fi.p^^Jtp.6.rt.^^, Concra hercdcm camcn &fuccc(Iorcm non com-
pccic, nifide eoquodad ipfum pcrvenif:^ , autdold cjus faauni dc

^uo minus ^tVf^T\tm.arg.Lt.%.ultff.eod.Mef70ch.dc recup.po^.Remcd. t.

m.^o,(ffeqq. autnifi illefucccnbrfic in dignitatc. Z^w^^r./;^ /.».^.' mut.

cominusdaturcontratcrtium ^o(^c{!^oct:vi Dhf.Carpzov.d. i.defin.^.

prztcrquam fl adio inflicutalit criminn!is, non notoria-^, & ^etrs

nQnidexiguaparcebonorum, fed omntbus bonit, vel majori fal-

temparte, fpoliumfuftinBcrit!/,Vu/if r/'/?i>lpoli4tJk6. Umm 4.1. Cofol-

iariiioco quseri poterit, nunquid harc Exccptib executioni parare

velinftrumeoco gvarehttgiohatb posfit bpponi? Cardo quzdionis

iaeo.vertitur, an ihllrulnentuai gvarentigfbnatum prster folutfo-

nis 6ccompehfationisi!ja!ia' "''^ttafExcc^^^^ ? Quodlicct ncga*

rc s\^t^x\ixOrdinat.Prff9'mc.<u Annii^il. ri/^53frfatjf ^Sdfff t?n^

Ordtnat,Novjudic.deAnnit6l2Uit.S9 SBann flbcr Drt^^rrjjelf.

Affirdiaciyse tamcnfubfcribimu$,per tcxtus claros \x\Crdinat. Potit,

dedrnio i6i2.tit.^CfX\juftttienQci^m*fi.i9.% ©kWfll ^cnn Drcff^

ddctt. ferfSiCii iS^^^o^fitiX i^mtiidxbmrx}. (S Ordinat. Torg.deM^

no iSSS'f^^ f''- ^on ^BaC^frKcbfn 'cQntniQen.1[)n.<:drpzov. d.l. defin.if*

item eonfl.$.defin.iy.berUcb.p.t.conctufg4 .n.^.f^ multi^fcqq.

(k) Plurcs adioncs coaccrvari pofTc ex l.tt.ff\di fUriidiS!. con-
ftac.indc naca c(l Exceptio incptai: cumulaciunis,quz dila(ona<5c ari-

te litemconteftatamopponenda,nif] fortcea cumuiatio reddercL^

]Udictumrctro nullum, tuncenim p(y{llitcmquoq, contc(iacam ad-

iniccitur.Z«i^er.^.z.r./p.f>r^. Cumuiatlbnisautcmyerbum in gcnc-

n hic accipimusf ut adionum ^Concurfttum^& earundem Cumu-
laciQ*



baoneiii,in rpecie iej 41AarajrMb^i^fCOfnpreliendat.de fin^lii fnj-

^ecie agfmus. & i. de ConcQrA].

E(Vigicur Ccncurfiaduarum velflurium 4[lionum^ U ferf<mi tt»

muiMgentu^divtrfHi eundern^urca^fdniUmrm^exuna velplunkut fs*

&uAUtcauftSy competentia luccepv^. Hac definitioae igicur probe

pcnriKaca,^equiGca veriConcurlu^facilecoliigi pocerunL^. Quoin
ordine i. Hocr^^/i/^/i/m ponimus, utdus adliones compecancdc^
uaiieademqire. E3^^m^\um \t\Ui.SJ.(f x ff.deprivae.deUQ.uhx qui

r^rvumalienumrurripuic <Sc occidirrduplici adionc teaecur:/» quia

^urripuic, furci, quia occidic, Aquilia
;
qui rapuic & Q€cidic>?i bono-

cumraptorum& Aquilia. ,Nocand4jmcamen,iiccc unaeadem^i rei

requtratur/iiooitemtamen neccirariumeircyUtadionesezcadcnu

rt concurrentes>etiamdencurad eundem £nenrL», ad idem confe-

^uenducn.Sicin At^iofuFti datur in duplum vel quadru*

plum .* adio L.^Aquiliae ad aliud daturj puta aeflimacionem facieu*

daiii cx primo capice, j.uxca lO.^jutdL. /fqutl. dc intcrduiB ad du*

plum, fi occifsm eflc fcrvum inficiatus ivKux.^.zd.JJeaCi.Hilif^er.ad

Don.lib i.c^.lit.A.a B. z. Requiricor,4]t concurranr plures aftioncf

intereaidecn perfoiiaSy.i.e. eidemadvcrfu5eundem, ut unus idemqi

plures a(^ionesiotencareposGt,«unusi^emq^pluresab codem exci«

pcrecogacu?."5;UcduaM<!lioncs utrsq; competant, non alcenitra

canrum, h. e. utdicacurhanc & iliam adionem dari » ucin cafu / y^.

frf.de O.t^ A.i uffadL.AqmL & Aquiiiam &: a^ioncm injuria-

rumdari: io cafu l i.ff.deprrvat.debS, & adlionem fervi corropci 5c

tMXii : xtiQSi^Ml y,§^iffJecondUifurt.^ a<flionem furci 6c condtdio-

ncm furtivam. 4. Ut una conourrentiunv adionum,eie(^a & inren-

tat^« altera non confamataraut tollatur. Exempla int 2 depri'^

VAtMUa i io.fdeO (fAli6feodLi.^.f.profoc.{2.^.t.ff. deiut. i^mt.

Concurfusenim incrodu&uycft-^tlaxior Oragendi &cultas./.7^.$.

§.ffje legai.lAmoTMCid agendi facultas tunc pioprie e(l , qiiando

non unacantum,fed uciaq; cxpeririiicer. 5. Uc concurrentesa^io-

BesiuccesHvc proponantur,non fimuJcaneein uno libello cadcmc})

formuJa. &hucfpedat/.^/ §.tff.de R.j, quod egrcgie adoculum de-

monHxzx Ihlitgerjl.l tit.D. Concurruhtautem variigenerisad^iones.

iV^iones rei perfecucoris reales canrum^
2.ff.

de exiept. retjudi-

M/;ddlioaes icaieicumpe(ignaiibu>.^/.f»/#//7.f-^.<^rii.i^. a^iontt

pcrfo>



\

ptrfonalcs reiperrccutortKex contra^ki vcl quaH. l.4jJ.4^:f.in^ f^e

IjgffJe A l.io f.de a^.emt. aftioncs mcrc poenalcs

xtx^c l. tj.ff.de wjur^ a<5lioncsmcr6panalcscumpcrrecutorii ^.l.y.^i.

ff^ec§ndUl.furt.Lif.ffdepofit.l'^^ ffprofocA.^i.j . ... .i(f^ionrv my»ac

pcenalcs inccr fc titmim.l.2.$.jffdeprivMt.deh{f a^ioHcs m .
^

natcs cum mcre paenaiibus./,27-jf^iZ,.^^.v//. adioncs rei pcrrccuto-

ristcum roixtispocnalibus./.7.§ /!/.ftfiw«r(?4U/. / y^. %.itliff\de 0^4»
Si tamcn adiio mixta poenalis pnus fucric inrcmata^ rei pcdecutoria

iii totum confumitur; li vero rci pcTfccutoria priuffuerit inccntar^)

a^io mixta poEQalis eatenu8abforbctuc_» ; quatcnus r<ei ^crfecutio*

ncm in(econtinct,quoad pcenam falva nibilominus rcmanet->«A-

•

dioncs civilcs & CTirn\n^\csJ.unX. tjtttitid.ttpii.all.cnmj/rsjud dec^k-

ratiOfCum addivcrfa rendant hzduxadiones^ • In hi^igitur^c nmi*^

milibusadlionibusconcurr«n.(ibus,(i dcBciant-rcquidta :

^

du^a, Locum habet Exccptio inepci Concurfus. Nunc ad c
/i0»/wi»^^c«^didam,quamitad^nirclub^: Quod fit plunum t^'

grtdtnrum aniotmmy mtiofte uniHdrel advcrftu ettndvm compc: m
mno LtbedofimuUaneapropofitio. Exqua dcHnitionc dc rcquiiitis judi-

cium ficri poted. Requiritur autcm i. A<flionum cpgnatio (ivc^

conncxio. Nam c.g. adionis mutui cum.adlionc cxcmto , auialia*

prorfus non cognaca,|icetiinoprocc(ru proponi po^^t, Cumulatio

ramen e(fev£l dicinequic i. Conipetentia pluriuma^ionum con-

|undliva, nonalternativa veldisjundliva_. 3. Divcrfaequidcm finc^

a(flionts,cognataetamen Qeccx>ntrarix, fedintentioni Adoris jufle

concordantes>ita fcil.ne exCumulationcearum coniraDctas ccIuL

tet 3c Adlorquod in un& negat in altera juxta naturam ;idionis afHr-

met. Exemplumin/./.C.<^ify9rr/.in cujus fadifpecicdum^/<<magic^

4iominus,eo ipfo improbat^quod afervis6c emtoribusgellum:dum
i9y^/f/^//expcritur,fa<flum eorum npprobat. Alia cxcmpla incpca-

rumCufiulacionum^ ih Pctitionc hereditatis, & Intcrdido quod
Lcgatorum.'in quxreIa inofHciofi tcflamcnti, 6s accufationc falfi:

inintcrdidotctinendaecumpctitorio, videri poffuot apud

p.2*cjp.n.i6.^feqq. Rcniedio camen protefiationu adicdlo,con(rana:

.quoqy adioncs conjungi podunt : puta G Ac^or dubitet, qaxnam a-

^io ipfi compctatj&protcdetur, fc unaearum
,
quod petic,confe-

quivcUe,/2i^/^4fifr^«Ar.r/v./i>./^.fl./2. Sicut & 4//fr;i4//p^ fvb cor.^

^dtttoite^



rfi^;/';^»?^, pttgnantia quocji rcmedia jungi poffunt : c. g. resipfa pctl

pottfh autii nouc\tcixii\m2i'\Q,Roslfjicb.<^,/.k4.&'fi^^*^ KccX
a^lionibus una prarjudicialis fit rcfpc^^u alterius. h. c. ne fenteii«»

tia abiblutaria Ura in ana aiflionC) pariat Exceptionem rci judica*

txin altera. S'\c aElto fu)^tt(^ coftdtCiiofuftfV4c\itr\u\2^iiv[\ mtcnta^

ri nequit,cum fcntcntia abroluioru inadione fuTti lata^ > pariac

Exceptioncna rci judicatae in condi(flionc furtiva. f.Ut adlionci

cumulandacad divcrfa tcndanc-. * undc fi utraci;a6liocandem pr«-

n<uionem>^ fic dupiicem rohitionem intcndat ^ cumuiatio nulia

cft.e.g.. Si quis jd,(]uodcx mutuo mihidcbet^ifc fdluturum mihi

conflituat. nam licct mihi adverfus eum condidio certi> fcadio

tonftituratpccunicc compctatiramen.fi ur.a carumconfecutusfuc-

rim dcbiturn j altera tofiitur,ac pfoiodc non re<J>c h3ea(ftiones in

tino libcllocoacetv»iitur. X^a ratione ctiam afliones ex duabus

lucrativiscaufiscompctentcs cumulari nequcunt: cum,quod cx

tin^ confecutus fuero ex alrcro peterc non poffum, quafi tota obli-

gationctunccxtindla, Z^w^fr.*/./.».^^ <$.Tandem rct^uirituii^ , uti

cumuiatisad^ionibus utraq; pripcipaiiter & confelHm decidi pos-

fit: undefi vent!latio& deciiiounius ncccffario pracctdat, ita-,, ut

abf<^iea,ad quzftionis principalisdecifioncm pe/vcniri nequcaty

cumulatiocarum Oatuenda ooncfl. ^icjudicii noxalis,cum judi-

cio libcrtatis : quxIHonis dominii>cum quae(^ione fpolii; itcm quz-

llionis doovinii cum/ervitutuni, nulla ctimuia(ioeQ.Df>. JL^/r/z./ff

dtllf.tf9at4g.tb,z2. Hisce requifitisccffanti1)ps, adlionibus coaccrvacisi

ExccptiotneptaeCumuiacionis,validcpotcritopponi.

^/)Exceptio4^/»f//4//tfw<*iocum habet, cum vel cx certa causa

ad judicem ad quem rvon fuent dcvoluta,vcI prorliis fucrit defer-

xsL.CjuUyoh quasad judiccm ad qucmappeilationon devolvatur,

vaiijclunt. I. Si rcs ipfa vel^ravamcn talc llt, quod appcliationcm

non 3idmktM.^ianint.inf}>eculo.p 6.n,20%.(^ /t^^.e.g. abinteriocu-

toria dejure civiii appclUrc non licct. /•i.f.de apftSat redpJ.i.C 4^

SpUcop audtent.i.yX quor.appeUat.tionrectf. quamvis dcjurcCano-
nico,r./<2./.^7.r ^0.x^f4yy>r//4/,6c obfcrvantia jurisSaxonici,dequSi

teftatur/)». Carpzov p. i.Conft. lo.dcfin. 19. aliud obfervctuc_#. 2. Si

quis nominc aiterius, absque mandato appciiet^ ut Dominus pro

J^ticiiiis. caf. 4, §, iHhtbemHs. de privileg, in 6. quod vcruis, quando

£ doo^inuf



dominiH pro fubdiiisagitivcl cos ^efcndit principalitcr, ad ut\-

litatcm rt)bditorum,iiaut juscxa<flionc inftiiutl, vd cJcfcnGonc

fufccpta, ipfis tantumquacrariir, tunceniro dominus non potcft^i-

gcrc vcl appcllarc abscji mandato. d.c»^, Sccus fc rcs habct, quando

dominusagit nomincfubditorum,c6 quod ipfius, ctfi non prin.

cipalitcr, taracn in confequentiam 3t aliquo modointcrfit : puta fi

quisa fubditis fortc collcflas indcbiic cxig.it,aut in culturS agro-

rum domini lUrbct» &c. tunc rccfle absqi mandaro profubditis

agit,quia fadum fubditorum tangit dominum, & ipfcdominu»

lufbariatqjfpoliari vidctur. ^r-^./.// dcvi(^ vs Arnjat. Gaiilib, u

obf.t2spertot, 3 .Si appcllcturabco, a quo provocarc non licct,uta

Principc vcl \v^^tx?itoicJ. i.f.a q»ib. jppeUar, r.onlic. IP^efenbecJbid^

quod ipfuni ad EJedoreSjSaxooicum imprimis& Brandeburgicutn

^yitcnditQT. Dn.Cjrpzov,p,i,Cofifi. 20. drfin. 2,\C{uam\h privilegiutn

hoc de nonappcllandobeneficium fupplicationisiSf nullitaiisnul-

io modo toWat^ Dft.Cdrpzop.d, i defin.24.(f^/.appellatio quippe &
nullitas divcrfa funt juris reraedia & prorfus feparata_*, ideo uno

fublato, aliudadfiuc fupcreft. Gaillib.f,o!ftjj tj.^. 4. Si provocatio

fiatad cum, ad qucm appcllarc non cft concefTunu ,
puta omiffo

medio jucllcc, vcl dclcgante ad fuperiorcm,j.Zrf»grr./>.4. c.^o.n.^j»

5,-Siappellatiofitinfracaufam jufts fumms. Summa harc fuit

primitus quinquaginta florenorum Rhenenfium, ita difponente-P

Ordindt.Cam r.p.2jit.28,§- 4» quae poftea in comitiis Spircnfibus

/;7^celebratis,ad 150 florenos extenfa c(^GaiLiib.i.obf ifL^

pr: Deferta diciturappellatio, fi appellans tccnpora appella-

tionisinterponcn^afvintroduccndx&profequcndar noo obfcrva-

vtrir. ^ntb.ei ^ui appeiiat.C.de appcHat, Gaii.itb.t obf.ijp cum tribusobf.

fcqq. ubi tamcn probenotandum,appcllationem introdutflam pro

deiertn non haberi,priusquam coram judice appcllationis, contu-

roacia nppeliantis, propter non fadlam juftificationcm , fuerit ac-

cu{zt^ Dn.Carpzovp.t,Confi.io.defin.jo. Item, fi intra 30. dies apo.

ftolos t\on^tucm,l.24.Cde appellat.e.6.c6d.in 6. quod tamen ho-

dietampraciscneceftariuranon eft,cum ex Ordinat. Camcr.p. 2.tif

•

20 §»t, fuftineatur appellatio, ctiamfi apoftoli petiii non fint. Gail'

iib.t.obflijp.infin, Dilatoriaautcm eftha:cExceptio,& ante li-

ttm coQtcftatan opponcoda} pcrea :^ux ii^diiZanger.d.L n. 6.



fr^^, Dcrcrtaporroappellationc^juacxappellarionisfupcrprin'

cipali caiisa, ctiam partium acccdcntc confcnfu, cognoUcrc &
pTonunciarcnonpotc(l,quia ipfo jure rcvolvitur jurisdiaio ad

judiccm a c|iio,pcr/i*AY./n Clemen.ftAppeUanonenj.de appfUat, Supcr

fcntcnii& t.iaicn defcrtionis & condcmnationc expcnfarum co-

gnolcercporelV. Judcxcnim appellationis jurisdidioncm habcc

Incognofccndo^an lua fit jurisdiaio , & utrum appcllatio fit dc-

hzi2,text.mLi.§.6i5.ffJejudic,Gaillib LobfiSJ-^S S^od proccdu

fi appellatio coramcofucrit introdufla. nam fi nondum introdu-

aa i^t, cognitio Hkc ad judiccm a quo pertincbit, arg. I. S.C.deappel'

Ut.ZangcrJlnM Scd quid fi judcx in fcntcntia dcfcrtionis ,
cx-

pcnfariim-. condcmnationcm oroifcrit^, annc cx intcrvallo

ad .inftanti.itTi. partis advcrfa: condcmnatio carum .ficri

potcrit? Affirmamus. raiio, quia cxpenfar, non officio judicis, fed

jurc aSionis, nimirum condiaionc cx c. 26. x. de appeUat.wcmijnt

:

quocafucxpcnfa: pcti poffuntquandocunquc, ctiam diu polt pu-

blicaram fcntentiam.^^'/^^ "^-

(m) Quxdilatoriacft& antc litem contcflatam proponcn-

is Zangtrp 2.c.2t.w pr. Quaproptcr fi in primo tcrmino Rcus cam

opponerc pratcrmifir, fcqucnti terraioo ultcrius c5 audiri non dc-

bcf.Dw. Carpz0V.liba.tit.7.R4ons.76. Satisdationum vcro modui

alius antiquitati placuir, alium novitas pcr ufum fuit amplcxa, ut

Jicitlmpcrator noftcr.in/^r.7^r/4/*J^^r. qniad dupliccm cautio.

ncmobftrmxit Aaorcm.. i. Uc caveat Rco fc litcrn contcftatu-

rum intf^^duosmenfes, & fi boc faccrc cefravcrit,duplum prxaitu-

rum,il fortcquiddamnicjusnominc Rco accidcnt.N^i/.^^.M/>./.

2 luidoncumpraactfidcjulTorcm^aut jurato promittat, (c usq;

adfinemlitispcrmanfurum, fuasque inicntioncs produdurum,

& fi fortc conviflus fuerit , fc injufte litcm moviflt^ .
fumtuum

&cxpcnfarumnomincdccimam partem cju$ quaniitatis, quac li.

bcllocontinctui:-.>puIfatorcftiturura..Nm^.//^.f.2./f«/^.^'^^^^

lum^.C^le tit.comeft. Autbgenemltter, CdeEptfi.CfCieric.Dn^. Carp.

zov p i.Confi.5. defm. i. Dc jurc Saxonico Aaor pctcntc Rco tc

ncturfatisdarcdercconvcntione& cxpcnfis io cvcntum luccum-

\^nxx^.Unfi.eie5l,yf.ul>nfi4rtzov.d.l.def.i. Hanc autcmcauuo.



fiemp«"apft.irenon tcncnturimmrbllin pos(iJctfs,/.//./!^«//W/VdW?l

cop.d.Conft.^^Dn.Carpz ^./Vr/.^Jicetin loco judicii quo lisraovctur

sv.or nonfit poflcblionatuj. ff.quiJatUdMr.cogJ.Corifl.j. Dn.

CarpzJ.l dcf.j. & fola poflfcsfio bonoru immobiliuabsq) uila oppi-

g^noratione rcfclata ratisdationc-». Dn CArpfvJ.l.dtfin, ^.iumitb,

jjit j.Re//>»yS' Qi'* omnia in procuratorc Adioris cjuoquc obti-

ncnt./)». Carpzov.dJ.dcfitt.f. Dc eodubitatUL^, ounquid A<flor«

qui in Eledloratu Saxonix pofTcsfionatus quidcm cfl, cxtra Elc6lo-

ratum tamcn domiciiium babcr^ ad fatisdationcm obflri^us flc^?

^cg.Dn.C4rpzov.d.Ldefin>6, Rcgula autcm modoadduda^f
luimobilia posGdcntcm faiisdare non compclii : variis modis am-
pliatuiL^. I. Uc talis poflciToroncre fatisdationis gravandus non^
(it, iicctobzratus, aut bona crcdttori hypotbccara fucrinc. Liy%.6,

ffde bU quif4ti6d*ir.c§g. facirgirncraiiras^/ Conft f. Dn. Carpzov^d.L

defn.14. 2. SatisdarcQon teneturpoflcflor rci immobilis, fupec^

qua cum alio litigat./,// §.6ff.qui fatisdar,cdg,'Dn. Carpzov,d.L dt^

fin.ij. 3. Immunis quocjueeflafatisddtione poflTcflbr annuoruitL»

rcdituuou. Expcditum coin> cQ annuos redicus inter immobi-
lia recen(cri,modo hi adiongum tcmpusdcbeantuc_>./.^ §,t. C.de

fecund.nupt.Confl.Eien.i4.p.}.Dn.Carpzov.viode allegato locodtfin.\6,

4. Non fatisdat poflcflbL^ladionis ad immobiiia competentis,

Ejusmodi quippcacfboncsinter immobilia referuntuc-*. Gail.liba»

obfii.num.io,Dn.Carpzov.dd.defin.ij^. 5. Non tenetur fatisdarecrc-

ditorpccunix hcTcditarior, cujiis dicsnondum cesfir. cjusmodi c«

iiim nomenhabetur pro iwmohiW. Dn. Carpzov.d.i.dcfin.ig. (j.Non

obnoxiuscdfatisdationi poflciror rerum mobiiium pretiofarunLr.

Dft.Carpzov.d.Ldcfin. ip. 7. Nec Vafailus vci Emphytcuta,/. ij. § t,

ff.qutfjtiidar.cog.Dn.Carpzov.dJ.defin.20. ^ Nec ufufruduarius

dcobfcrvantid JurisSaxonici^D«.C4r^cw.^./<^f/»,t/. quamvis (c-

cus fitdc jurc_4 civiii.^./. ij.§..i. Summa hujuscautionis hodic^
in arbitrio judicis confiflic^, qui pro qualitatc^ & migniru-
dino caufar, modum fatisdationis ftatucre valcc-i. Zanger.p. 2,

^2i.num.42.Dn,Carpzow,d.L defin S* Si vcro Acflor immobilia
non posGdcat, fatisdationcm hanc vel Gdcjuflbribusdatis JP^efenb,

fff»
f/uifatkdar.cog.n,u. ^uosidoneoAcIIeoportectam cxfacuitati-

buf



bns quam convcBicn Ji facilifjre /. /.6*/. f. quv [atysdAt cfig. t>fr,

Carpzov.d.l. defin.y^ vel idoncis pignoribus/. 21. ^^ultf. coriftit.pe^

^un.Dw.Carpzov.d.Ldffin. i, vel fi probatx fitcxiftimati^jnis, nec
4ediIapidarione& fugafufpcdus juratoria cautioncexpcdrrc po-
teO. 5^./. J. defdtitdAt. Auth.generahtir» C. de Spifcop. CT Ueric. Nov.
tii. c. 2. Gaii It^. /. olfs. i^g.n. 6. Zangerd.l. n. 2j. Dn. Carpzov. d. /. de-

fin.p. ErhjEcfatisdatiolcxig! potell 3 perfoni? cui rcVcrentia dcbr*

mir,qualisc(lpatcr,raafitus, m^^\{\.vziusj.2.^ r.f.qmfhtisdA^^cog,

Dn. Carpzov.d. itdefin. 12. Pxx(^znd^2utcm ed bacc fatisdatio eiia

in caufis criminalibut, /^n. C4rpz0P.d.f.defin. zj, in judicio rccoa.

ventidDisDn. CarpzC9,d i.defin.i^. in proccflibuscxccutiviS) /);^.

Carpzcv,d.i,defin.ij. &.Cumm»T\\s, Dn.Cnrpzov,d i. defin. 26. Noa
tamen 10 procefTu matrimoniali. Jodcbim iBeafi,in tr.de [ponfai,

^.i.r.^^. & jiidiciodiffamatorio* Dn.Carpzov.d.i.defin.iy. quia dif»

famatus hoc in judicio agens, partes Rei fuHiher. Gaii. Itbj. olis.p,

Berlicb.p.t, Cond. 20. Dc eo difquiritnf , minquid Adlor po(-

fcfioQatus AiblitisiRgreffuy (i lit€ pendente^pofrcilioncm vendat
aut facultatibus labi incipiat, de no70 facisdare cogatu£-« ? Affv

ZangerJ.i.n.jf4f.Dn.Carpzov.d.i.defin.ii, Et h«c dc fatisdatione A-
doris. Jore civili licetReus quodj fatisdarr cogatuc^i ptoquali-

ratevel pr3tfenti«vclabfcntiae,f;^.^.^3^/.7,^/r/jr//*^4if. Infoto ta-

nen SaxonicocxpartcRci conventi fatisdatio prbrfus ab ufu rc-

cei(it, necullacautioio foro noflro aRco exigi poteil. Coier.dc^

frQceJf.execut,p.j,e. iiji.pg.Dn,Carpz$v,d.i dcfin uit.

(0) Exceptiohsc pariter dilatoria c(},^ jure Saj^onica in-

trodu(fla) Confi EieH.^.p.i. quara AAor pratcisc ad inflantia-m par*

tis advcrfae^ tam incivilibus quan^ criminaiibus^ 7)^7. Carpzou.p. i,

0»/?.^^;;^. judici.etiam advtrfarioabfentc,^ ad hoc fpeciali-

ternon cicatOyprzdare tznttMZ^i Zanger.p. 2. c.2i:n.6o.Dn. Carp^

zov d.i.depn.2. modo ordinaricproccdatuii_>. In proccsfrbus quip-

fc czccutivis , caufis macrimonialibus & judicio Legls ditfamarf

Gvaranda non pra:ftatuc_/.Z)« Carpzov.d.i.dtfm p uit Nort-r

dutem nudisvcrbis, fcd adlu corporaii, vci (lipulata manu ^rel ta-

Aurabaculi, om ©tdcfcr^f^ab/ pracrtandacft./ Confi. Bic^.^p.i.

UB,Oirf;iOV^ibHiJefin.i, EfiedusGvaraodseptxHitardupJez :altcrt.



4
utlibellus fniuari noft pointfxccptls jofJiciU oniverfabbus. T/Z-».

,Cjrpz9V.p.i.ConJl.'t.dLpnAj. altcr, ut Ador Rcum contrn alios quoi-

cui>quc, ^ui cum dcinccfvs convcnicnt,defcndcrc cogatuC- . Zdn-

ger.d.l.» 62.Dfi Cjrpzov d.l dtfin.i, Dc co dubitatur, nunquit A-

diorpoft pr2tt>iiam Gvarandam, Rro juramcntum dcFcrrc posHi?

Ei negativar rublcnbnnus. Cofr. J/. //. tTifnp.tJl^rt.Ptfi.p 4.^.22.

n.y.Jndr.KjncLifp.i.q.ff.rt.y.i^^j idi^wcrQvncat ciinmfi Adlor anic

jinscontcflationcm dc co protcftatuiFuent. Dn.Cjrpzov.p. i. Conft,

ji.dtfin.t^^

Th. XVII.

EthsecdeExceptionibus dilatoriis difta

fufficiant. De quibus harc regula ftatuenda,

^quod reguLiritcr omnes gnte litem contefta-

tam debeantopponi. (^)^

(4) Ipen.lutt C de ex^fpt.t ip.Cde pro^4t.Con/!, Etcff.^.p. j. titxti

iis omisfis,Reu?pofl ;ndicium acccptum, eisrcnunciaflc ccnfcnir,

Lt)X.deprocurjtor.f.p.C.de excfpt. c^Mod cxcommuni Dd. opinionc

tas(]? adc6proccdit, \Mnecincausa appellationis dcindc posfint op-

^om.dJ iS'C.deprocumtor.Zanger.p.2.c.2i.n.j. Appcllationis qnip-

pc illc cffcdus c(V, ut caufam rcducat ad tempnsliriscontcQatar.

W^efcnbec.Jf.de appetlat.n 10. Cum autcm nulla rcgula tam firrna fir,

^uar nonfuaspatiaturlimitationcs,fic6chsec noflrarcguia multi-

hnkmiimiatur. Bt i. quidcm diflingvcndum intcr£xc<ptioncs

dilatorias judicii, & dilatorias intcncionis fivc rcJ pctitz. DitatO'

r/#(/;W/r//, quod attincr, illar ante Utem contcflatam 6c opponi 3c

probari dQhtm. text.int.pen,(f uft. C.deexcept. nam cum fint pro-

ptcr judicinm dcclinandum,ficri non potcft, quiniintclitcm con-
tcftatam &pfoponi & probari dchc^int. arg t.i.f./f^uu in jui voc.

Coler.adc.2.x.deexcept.n.^o. Dilatoris ^01x6 intentionisjcu rei peti-

ta, etfi ab initio f^atim proponcndx^ proLatio taracn earum 6c

poft litcmcontcftatam ficripotcfV. &de illisaccipicnda/./^.C.</cj

protiat.Cotcr add.c,2.n j2.Sichard.d,t,ip.n.y Quzdccifionon tan-

stih\%dj.ip. proxim^ acccdityfcd 6c rationcoi^fccundum Umm,



in procrJ^dlJf).S.tb.i0 f7.6i. fatis evidentcm liabere vidcfiit-». Eft

cnim ejusmodi Excepcio adionis faltcm cemporalis excluHo, utL^-

propterca non nift prius probat^ adione pro^indn fit , ad infl^iL^

Exceptionum peremtoriarum,quzdemum pod adioncm proba-

tam& litemcontcflatam probantuii^. /.^.C.d^f/^?»^ temp. prijcrtpt,

2. Si tertiusinterveniat,litejam concellaca, poteric adhuc uci Ex-

cepcionibusdiIatoriis,casq-, dcbito modo opponerc. GailAtb.i.ohf.

yi.n.i Drt.Carptov p.t.ConJijj.dcfin.ij, 3. Siejusmodi Exceptio poft

Jicis conccdacionem fupcrvcniat. c.^,x,deexcept^ /^. Sijudicium

retro nuUum reddat rquocafu non folum pod litem conccflatJm

,

icd infupcr eclam in judicio appcllationis potcfl o pponi. Dn. Carp,

z$vJ.L 5. Sigravamen fucccsilvum habcat. 6. Si demum puQ li-

temcontcflacamad Reinoticiam pcrveniac, atq^ hoc ip(um Reu«-

jaramcnt» confirmct, c.^^.de except.Dn, Cdrpzov. </./,

Th.XVIir'

Echaecde dilatonisExceptionibus. Sc-

quuntiir jam peremtoriac vcl perpetu^e, quas

ita pofsunt definiri, Quod perpetuo agenti-

bus obftent, &rem, h.e. cau(:im five liteni-,,

quade agitur in totum perunanL_.. (a)

(d) ^ g.JJe except.l^ff.(od.is .%fn.ff.de dol. mal (fntet. exreptr

LuC.dtprtcJmp.offerend.Joban.Eweric.A RosbathjnproceJJ civ. tit. 4.

Dicunturautem^^r^w/^Wrfa perimendt),quod caufam &ncgocium

pcrimahtiquemadmodum^c edi^lumpcremptorium dicifur in jurc

noftro,quod perimat & exiingvatdiiceprationem 1,70.ff.de
judicd.

jj.§ i.ffd€rejudtcat,Altbuflib.j.dtC£obg.c.ip.22.>i i.pa^ ^;;». quaprO''

ptcr nccaPrincipc (perni autre;jici po(runt./,/^C.</>/w»/i^.

ger.p.j.ci iupr. Et quidem non cantiim ^(flioncm fvd ipTam ob-

Jigationem tollunt,ut ncc res dcindc amplius fubnr, qux debeacnr,

L^effde condt^'tndebd.\.§.t.ff.confiit.peLun.DoiHilA.iiiCor*imJejur,

(iv,caDa.(S ibi UtUiserMt.J»

Tb.XXI.'



Th. xrx.

Haevelab initioftatim exiftunt^, vel po-

ftea demuni rupeiT.eaiunt^. §.j. p- L dtj^

^except.

Th. XX.

Frioris gencrisExceptiones, vcl ex re&
.eo quod aduifii eft: yel ex perfona tam cj^bi-

toris quam creditoris, defcenduntL-».

Th. XXI.

Quae ex re vel eo quod.aftum eft prpyei-

niuntj IuntExceptio nxetuSvC^}doliC^) in fa-

.£lum ex errore promittentis (r) noii nume-
ratae pecuniae (^d) Exceptio petitprii (^) &
ufurariae pravitatis (f).

(4) Exccptio metus ^ft, qua datur advcrfus pctcntcm id

,

cjuod promifliini cft pcr mctum. i,^.C.<ie bh.^u^ vimet. (4uf. J^jftger.

p.j.c.ij n p4.Umm.inproceJs.difp.gjb.j.n j). Ut aujcm iocqm invc-

niathatc Exccptiojncccffc cft mctumcflc pracientcm. l.p.ff.quodmet,

f^/^/^quiinhomincmcondaotisflmum a formi^iiicobjciflorutn ca-

dcrc posfit./.j./.^/l^/.utmortis, vinculorura, /.7./ j'.ftupri.//.f.^,

ff.bt. Quid de carccrtbus^ Diflingveadum inter carccrcs privatos

&publicos.prioricarulocum fibivindicat hzcExceptio.podcriori

cafu didingvitur rurfus. aut cnim quis digne incarccratus c(l,

non reflituitur fiquid promittat, c^uiahunc ipfe fibi metum fccio.

/.^ /.2//.^^. autindi^QC, rcditutioni locus cftiCtiamn cum jure-

luraadopromifcrit, auc quid fecerit vel ^t^tx\x..We(jertbtc.
ff.

quod

fnet.c4uf,n.^. Metum revercntialcm. I.4.§.j4.ff,de dol.(S met. exc^ l,

4.4.g.C»eod. nin aiia acce/rcrit impr^sHo] l.fen.ljfm.Ceod. tf^ejenbee.f^

k,t,n,^^ ut^ minas huicExcepcioai locumiaccrcLnoA admictimus.

J



Minxenim C\ FuenntinterpontXjjudexadeundus &cautio denon
ofFendendo podulaoda eft, cui , nc cluforia rcddatur» judcx poe-

nam addcre folet. GdilMb.i.ohf^.Treutler.voLt.dilp.iijb,^Mt ^ Nun»
quidautem//w^ri;;y4w/>Exccptioncmhanc produccrc potcric^ ^

Ncg. tcxtu$ in /. 7jf\quodm€t.cauf, Ratio 4 Bdcbovdd TreutLd.lMt.4.

ca^crhibetuc^: quod fc. Exceptio hxcadcapcrtincat, quaefadlo

pnvati infcrri poflunt;infa[Qia autcm antoritate lcgis vd judicis

irrogacur. vcrbcra & vincula minitari poflum, infamcm aliqucnij

faccre in mea potcdate non c(l. Exccptio hsc io rcm fcripta efl p

necqucritanadlor mctuscaufaquidfeccrit, fcdan aliquid metus

causa fadlum Ct, ctiam in pcrfona tcn\\.L.f,S.f^fded0lmji.($',mefg

except. Hanccniro & Exccptioncm& Adioncm in pcrfona tcrtii

obtincrc, Dd, traduntcommunitcr. ^4wg^r^/ c.i^.n g^,JfefenheCm

ff.quodmet.c4ufmm & hica PrarroredcIiDquerccxillimatur.delin-

quit autem non (latim ab initio^ fed cx eo tcmpore id faccre intel-

ligitur,cumconventus deeo,quod ex metuscausa confccutusetl^

id vim pafFo non rcdituit. DoncIMb tf.commtCjf, Dc co difquiri-

tur^an Exccptio harcdeturliberis advcrfusparentcs,& libertis ad-

verfus patronos ? Ncgamus prius quo ad bona profeditia. /. 4.

fin.ff.de dol,mAl.(^ met. exce^t. poftcrius fimpliciter aflirmamus^non

obllante l.4.^,i6,fi\eod'B4cbov.4dTreutler.voL2.dilj>.26.tb.j.ltt,B C,

Quidautcm de concra^ibus metu inicis fcntiendnmi eruntnc illi

ipfo jurenulli,an vero oppofita Exccptionc hac clidcntuc-»? Rc-

fpondcmusdiftingvcndo, interconiradu^b, f. & iirid^i juris. Hi

if)fo jure valcnt,eorumcji3dio Exceptionchac ut clidatur; neccffc

cf^. lili; fi metus dcdit caufam contradui, ipfo jure nulli, nccEx-

ccptione opus eft. /. 21. ^,^.jff.quodmee.c4uf.Li.C.dc refctnd.venMt. Si

cnim folus dolusdanscaufam contracflui cumvitiat, Ly.ff.de doL

maLOn.Carpz.p.i.ConJl.^^.dtf.g. ctwAto mag's vitiabitmctus, quod
mctus fine dolo eflc non posfit.Li^.^.tj.jf.ifuod mct.cat^f, Umm.ifL^

procefi.dtfft.S tb.f n.jj, Nunquid vcro juramentum a Intronc vi

cxtortum, fitfervandum, Dd. inter fe non conveniunt? Nos ju-

ramentum cale,tam dcjurc dnon\co,£.jid.(4uf22.q.4.c ig c,2g,x,

de jurejumnd.c.^i de R.J.in6, K[U2imc\s\\\y/1utb,S(tcmmentapuberum,

CJi 4dverfvendit, nullum cfle outSitnus.Donci.hl^tii.commx.tj,



{b) Ex fcDtcntia UlpianiAc Labeftni5,//(?//A/ dcfinituc-»,

fJt ficotnnis cailidicas, fallacia 6c machinano nd circnmvcnicn-

duai,f<illcndiim & dccipiendum adhibita. /./ ^.j^.^^f Ne
autcm cui dolunfuus pcroccafioncm jurii civilis contra naturalcm

acquitatem ^rodcdttj. i.^.i.f/ie ii<pi.mal.(f mff.cxcept. PrxtorExcc*

j> 1 1o n cm h 4 nc i n c fo d ux I r . D ^-ytvx a u t cm , vd gcncr a hs vc l fpc-

cialisj GcHifTtHs cfl qnac datur rotics, quotics con^ra naturalcm at-

<ju'::}tcm ^liquid ^ciMur.DonelltO 2d,cr.ntm.c.6.Un)mjnproccJI difp.S-

Etpartim iVaiim cum ipfo negorio cxfurgit, & ob id cum
ahis Exccptionibusconcurrit. Hincqui errorc lapfus ftipulanii

promifit,pr«tercrroris fcu infadtum,«tiam doli Exceptioncm ha-

bet^./.2 §.i.ff.h.ej.^djfde V.O.DQneLsdd l ^6 Partim demum cx

poit fado orituc-j. Vcluti,fi quis fivc taciri fivc cxprefsc, padlo

vel uicima voluatatedcbitum rcmittnr, przierExccptionem paifli,

etiamdoli Exccptionc vctuscreditorrcpeilitur, /. 4^ §. ijf.deO(f

A l.4.%.io.l.ult.^,t.ffdedoimAl.(^met.exccpt. Partim deniqj & funa

Exceptio doii gencralis compeiit, quando tempore intentats a(f\io»

iii$eftaliquid,quod A<f^or ejusdem rei nominc viciifim pracliarc

tenctur, ncq; tamen ipfi Reodefidcranti prsflat. e« g. Si emtor ad

rci craditionem agat> neqi tamen venditori pretium folverc velir,

/.i.§ ftt.ffb t,l^i.^.S.ffde a^.emt. plura cxcmpla vidc apud Umm. d.L

Specialis^doii Exceptio competit ex iis caufis> cx quibus dc dolo

a(5iioorituc-i)Vidciicctfi ab initioaliquid dolo roaio gedum fit:^.

Keferctamcnutrunad^luscontradui caufam dcderit,anin ipfum
inciderit. Ibi, fiquidcm contraAus fuerit bonar fidei, ncgotiuni

ipfo jure nullum rcdditj.y.ff.de doi.mdl.Gdd.Iih 2.9^f.2.n.6,Dn, Cdrp'

zovfi Conff^4.def9. Quod ficontradlusfuerit ftridi juris»isipfo

Jiuidem jurcfubfiilic^y led uc Excepcione doitoppofitl cffeduin

ortiri non posfic^. i^.C.de tnntHfttpulAt l s6.ff.de r.O, Pcrfonalis

auccm e(l hxc Exccptio, 2c conrra alium non competit^ , nifi qui

dolumadmifit,ejusvcheredem,quatenu$adcum pervcnit./,^.^".^.^

de dol.mstl.(^ met. cxceptMiy.^.rl jd.ff.de dol.mal, Nunquid adver»
verfus ccsfionarium dabituc-. ? Stamus diftin(f^ioni Zdngeri.p.s.

€*ij.n.yj(^feq. Parentibus vclpatronisi libcris vcllibertis Exce-
ptio hacc opponi nequit_.. /. 4. 16.

ff,
de dol. tKal. met.except^

Aa vcro horum racccdbnbui?N cg2([a\xiM.f.§.i6,vcrffemptr cmm.



Nifiexperfona hercdisagcntis fueritobic(^^a7./i\^<A'<a'(o/,W7./r^

riuspoteft, utrum is, cui hatc Exccptio coropctit-* , fi pcrcrrorcm

quid ultr^lblvatt ncc Exccptionc uius (\t ^ condUfioue ipdchtti folu*

cum repetcrc valcat? AiF. Exceptio cnim hsc pnncipalitcr in fa»

vorcm dcbitoriiconftifuta ^{\. %.i.JJeexeept, tali autcm cafu con*

didlio locum \\zhti
1.4^ ff.de

tondih.inMMarfretbt.^ t J, de^Mteft»

n.iu Quamvis vcroadiodoi» bienniocxtingvatur / fin.C. de doL

mal. Exccpiiotamcn Joli pcrpctuacft. /./.§. tf.^</?<^6/.iw*//

^

nter.

except. neqi infamia qucnquam afficit \ infaniia quippc juris cx ci-

vilibutadlionibus minime inBigitur, nifi pcr condemnaiioncaij.

/. \.f.
de bu quinotant.infim harprecbt d.Un ^$.t^feqq, Porro cum.

Exccptio h«c fitdifficihsprobationist cum in animo confilUt,pla-

cuitdolum, ficut &mctumcx conjcflurii & prsfumtionihu^:, p«*A

fc proh^t\J,^.C,dedoI, mai Z4nger.dJn.Jl0. Corollarii loco hanc

fubjicicmus qua:(lioncm :Nunquid adiodoli cum nuliaaha con-

curcrc posfit? )kti^0T[6tmu%cum Anton,Fabr.deiad.^,err.4. concur-

rcre cam ponc,cumadionealia famosa » cefiatcnim tuncratio/./.

§^4.ff.de dol.mal. Probat hoc ipfum U.C.eod.lsg-^ Jff-n^andat.xtu

quibusconcurfus adioais mandati
,
quat famola. Kcc obftat/.f.,

ff.de dol.mal. inquaadio tutela: & ipia fnmofa , cxciudit adioncm
doii. Nam^././.dccafu fingulari divcrfarum pcrfonarum concc-

ptaefV: & utuniusfamae confulatur, adio tutclae potius in tuto-

rcm conceditur, cujusin el fpecie majorculpacft. Cactcrum ubi

adverfuscundcmurraqicompetit, nihii intcrcftutr^ conveniatur*

hacbov.adTr.¥of.i.dt/f^,ti.tb.6Mt.En

(c) Erroris Exceptio daturRco, qui finc causaaliquidex errore

promifir, tum modo putabatcaufam promiucndi legitimam fub-

cHe^qur tamcn nulla crar. Hic crror cum ipfo jurecontradlum noa
vitier, $ 2.J.(/rfArrr^/.adimpugoandam adionem ^co Exceptio itij>

fadum d2t\iT.d.§.i.Don.lfb.22.comm.€.6. Quac ideo m/<i^//wdicitur,

quod cenum propriumq; jurccivili nomcn non habeat, qucma^-

modum Scailiones,c^ux ccrtocarent nominc, gencralitcr tn ftSlupt

6ic'\conC\}cvctunt, Bacbovtad ^ i.J.de except* Nec ad rem pcrtincc

qualiscrror nt,an juris,/ ^t.^y2.ff.dep4n,3iXifa^\J.i§,^ (^*j.ffde doL

m4Uxmct,(?:ceftMt.ffAdSQ(HmMaced.Zan^er.f.^.Cyj,n, lop. Non
F i umcd



tameQrufHcitfola errorisiad hoc otimprudentix vcniadetur, al«

legatio, fed necefTeed, ju(U erroriscaufa oflendatur,ruper qua ju«

dcxcognorccre6cpronunciaredcbet././«.iif^r. £f §.t,ff.dd SCtum

TurpiU.is.inpr.fdejurJifc,GAtllil/»Ldep4C.psihlc.p. n. lo, Cum porro

ccrtum fitcrrorem non pracfumi in dubio^/.^.C.^rywr. di^'fdB.ignO"

rjint qu^proptens ab alKgincC|5c (Ic ab excipientc probaadus crit.

ZdugerJl.nip,

(d)t.t.Cjt'non Mumer.pec.(fi!fid.Dd.comm.£tccptio hacc in dupli-

ci eft diffcrentia.AliaquippcdaturAdlori feu creditori^aliaReofeu

debitori. MJoridsiUT^Ci icripfitex quacunq; ferecaus£t/./.^.$.2.C.

fc./.quidacccpiflc vcl rcccpiflc,rcTcra tamcn nihil acccpit vel recc.

pit.nifialiqua fpcciesnominatim excepta (it.Eicipiunturautem in

L14 §.2.C.bj, Utitur crcditor hac Exceprionc intra jo. dic$>qul.

bus elapfisdeinccps audiri nondcbct/./^ § 2.C. b.t. licct onuspro-

bandi, pecuniam fibinon foiutam cfTcj infe rccipere velit,/^./.

^.2. quod favoreliberationis ha piacuit. ZAnger. p^^.c.t^.n.jt. DtL^*

Carpzov.p.2.Conft.2p.def.ipJtemltb.2 tit.S. Refp.go» Si tamcn intra-»

trigintadicseam propofuerir^perpetuam c^cit,d.l.i^.§.4. Cb.t.

Zanger.d.l.n.2p. Reo compctit hacc Exceptio, ex foll causa mutui

dotis,/.5 l.pen.Cjb.t.Hdrprecbt.J.deltter.ohltg.n.y. fi in fyngrapha^noa

corara teftibus,/./y.Ci» t.Donelliib t^.comm.c.jp. confeflus fuerit-.»

fe alteri forfan ex mutuo lo.dcberc, revcra tamen nihii acceperiL./.

t.t'C.de mnnumir.pec. Exceptio haec ex parte Rci intra annum con-

tinuunoadiefcriptionis cmiflx computanduro,<3^.//^.C.<&./. faltcm

durat,atqj!cogaudet privilegio^ut creditornumerationcmproba-

fc teneatur, idq, cxhacratione, ut fubveniaturdebitoribus,qui fx-

pisfimcquodam necesfitatis vinculo compuifi routuum accipien-

tcsin(lrumcntocsvenr>ctiamantequam pecuniaro numerata per-

cipiant.Tutusinfuperhac ExceptioncReuscll,quamvisconfcffus

fuerit fc pccuniam accepiflTe, /././.j.C /6./. five fimpiicitcr confcfTus

fuerii,fepecuniamaccepifle,Gve confcffusfucrit^fibi antc aliquot

dics aut mcnfes pecuniam numeratam cRcj.i. tj.C.b.t. limitatio-

nestamcn vide apud Zdnger.d.ljn.^g.^fiqq. Didum modo fuic-. >

Exceptionem hancintraannum continuum faltem viverc-j. Scd

quidfidcbitorbicnnioelapfoonusprobandiin rerccipcre vclit-* t

potcritne eam prorogarc-# 1 Multi cx Dd. qui hoc ipfum affir-

roant»



mant. fnuhi itidem fufit qui negant. NegantSbas aftipulari inU
muscft. tcxtusclarim /.^./,/.^.//7//r. %2.C,bjttn fin»tk\f. de LU
ttr.oblig, in quibuslocis Imp. gcncralitcrprzciptc, EKccptioncoi

hanc ultra brcnnium ncquaquam tffz extcndcodanu. Donel. ad

i.S* Cbj.tnm Ub. 14, comnt, c.^g, ibi^j HiUigerMt^A. C^lcrM frocefs^

exccut p.i. c.io. 216. Facbin lib.2. controvers.juK c* gi» Rtmer decdd»

10. qq, lUuf.g, Dn . FrdntzkiM exercit.jurid lo.q. 10, Non tamcn pro*

hibeturaliis dcFcnfionibus legitimis fc dcfcnderc. Poted enioi

m/^^revelconfrafcripturam,vclcontra conFcffioncm qu« fcri-

ptura conrinetur. Adi>erfuifcrifturam rc^c objicit, hanc fcripta-

ram non c(rcruam>& fiagatur dcinftrumcntonotarii dfccrc p6-

tcft, foo conrenfu mftrumcntum non eflrcconfcriprum././-^. C.dt

contrdb.(i rommit.fnpttt.ttl.tg, C.deprobat. Advcrius confefftonem

iuam dicerc valct, icdolocrcditoris indu(flum,autvi coadum^ ut

confitcrctuc-/. Zangcr.dl.n.^g.^^fiqq, Echacc adco vera funt, ita

utlicet dcbitor huic Exceptioni rcnunciaverit^ nihilommus ta^

men eam falvam rctineat.». Hac quippe rcnunciationc rcmitti.

turcrcditorl dolus futurus. ZaKgertd.i.n.^i. & cjdcm imbecilli-

tateacfragilitatcquispiaminduciturad rcnunciandum, qua du*

c i r u r a d c o n Htc n d um . /. i 2. C. rf^^ SCt/tm. VelletAn. HiUtger, m DoneL

enuclJtbti^.c.^^.ltf.f. Scd quld fi renunciatio fucrit Sacramentd

firmata.i.'' Diihngvendum hicefi^: Autenim dcbitor juravit fe

pecuniam tedditurum.*aur juravitfe pecuniamaccepifTe* Priori

cafu renunciationihilominusnulia c(}, l.fin.C.denonnumer^pei^»

Semperenimfubintelligiturcondiriohzc' Si pecttniaacceptd fue^

yit. poilerioricafu renunciatiotenet. £c e(l ratio^ quia ille qui

hoc cafu Exceptione utitur, de prrjurio fuo manifcfto confiretur,

ac proinde audiendus minime t\{ per regulam l, 5. C.decondiif- ok

turp. cautl.jo. C.detransall. ex quibus patet, neminem eflx audi-

endum, qui turpem Exccptionem proponit. H.ir^recbt» §,2. J.
^

exLtpt, n, sf. fcqq- Competic infuper hxc Exccptio debitoris

quoq,- hcredibus advcrfus creditorem &ejus heredes / ^.C./fr. /.

ita camcn, ut nihilampliusillisdecurqua reliquura tempus quod
dcfuniftoad Exccptioncm fupcrerac; & ccdit hoc tempus a die

morris dcbicoris. d.Li4. inpr. ibi, intra folum hienntum continnittm.C
L(,Zanger,d,l,n.^p.^y?^. Noninutiluer flciilud dubium hic mo-

F 3 vetur,



Tetuf^atrum minorff.annUquirucccsfit dcbitori in ijtempus,

tempore cUpiu luc Exceptionc unpofTIc? Stri^i jurisracionc ^a-

fpedla hocncgatur,/.^.C. vcrura rcftuuiionc in integrum il-

lum juvarii communitcr rcccptum vidctur. arg./ un,CJiadveri, u»

fHcap,Zan^er d.Ln jt, Nuni^uid veio Hsec Exceptio mtcr morca*

torcslocumh ubcrC]<Sc contra Liccrascambij oppooi potcrit? Nr«
gamas pcr tradita 3 Dn. C.irpzov.p.t. Con^.jiJef 4g^($ Itb. 2, lu. i.

h^jp.gi. Manti(r.t loco porcft il|a non vulgar?^ addi qu»ftio: Sl

qui& reccpta fyngraplia crcditori (uo incegruni dcbitum foivii, (cd

iyographam illam velamilir, vel rehabcrc ignoravit|4 credicore

itcruQi convcncusiS: condemnatusfolvic! an reperca iyngrapha

iolucum r«peccre poOic : Ecquod dcl»icumroIutum pcr condidio-

ncm finc caus^ rcpctcri posiit, Dd (laiuunc,4/'g/.5, ^.j.ff dc daiuu^

imce,vir,(^ uxor. Hujus^j aflcrtionis hapc rcddunt rarioncm;

quia per rcpcrcam fyngrapham dcducicur rcntenciaad non cau-

famjcum ea laca fuir cx indrumcnto quod nullumt&pcrfolucio-

ncm fadlam caflaruro fuiL^. Solucumvcro per fcntcntiam rcpe-

ticurpcr condi<^ionem nnecausa^quando causa cx qua Jata fuit

fcnccntia, ad non cauiam rcducicur. Berlub.decii dz.pt.^.

(fj D\ch\iT Exceptiopetifarta veidomimt cum Rcus ad rcmo-

rcndum Adlorem movccquaedionem cx pccitorio derccndcnccmf

qua probata,-vioccrcc in pccicorio Zanger.p i.c.24, inpr. Scd quat-

ricuran locumhabcathzc Exceptio in omni pcnc^Torio ? Qiiod

accincc pofTctforium recupcrandar, in hoc fruflra adhiberur , cum
cnimrpoiiacusaoceomnia (ic re(licucndus,/.r.^.^if refittHt,j^oliA'

0ar.tJ.eod» tn 6, Spoiiacor Excepcionem hanc objiciens minimc
•udituL^. quod vcrum, (i A^or Exceptionem impugncc: nam Ci

hociaccrmifcric^Exccptionis probacio admittcnda efl. Zanger^d.

In poflcfforio adipilccndje & retincndac fi pofl^cflbr vel Rc*

us cam oblatam in contincnti probare posfit, quin locum inve-

piatjdubiumoonhabcc,/ 3. §. tjff. adexbibend. Ec in pofl^cflbrio

recinendse idcoReusexccpcioQcm hancopponere rir^ valec,quia

utriusq^pofl*esflonis parcd conditio,/.jyi9. C uti pojftdet, Faiiicca-

mennoilra afl^crcio i. Si Agcns poflTcflbrio adipiiccndz ritulum

quoq; dominii habcat titulo Excipicncis fimile/.^ C.deEdiSi. Div.

^dri^n^(gU(tf4i ^.SiAAorpccat poflTci&oacaiy ^uamlcxa Rco vcm

" littraai-



Jit transfcrriin pcrronam A(flon5,propter mrnJ;icium,quo3 ad^

raiflt l,u!tfde R.y. Excepcio haccin adlionibus quoq; rcalibus

locum \i:ihctj.i6ffde publr^ ifjrem aU. Nonquid vcrocx polTeino»

nc domtnium poincprobari ? vidc diflindioncm ScbneideWini §.

i, J, dc 4(7. n. f^.^p^lq. qucra fcquitur ForBcr.in excrcitaf ad InR^

p.f.dtf/i. ?..rh 6 iif. G.

(/} Uiuta inlpccie ira di(?^a , cfl ad qu^ntitatcm otquacunq^
alia causa accedio. Trckt{er,vofi3. d((p.j, eb.i. Eamqf cum, iftftn^^

tec.ff dettfrr^t.^. ftq^. cripliccm facimus» aut cnim ell» iucra^

toriayZWKompenfatoriai auc pnmtoria. l^riorisgcncris ufura in fuo

gencre improba illicicaq; AxtxiMV.l iO.C^exqutbnfCHuf. infam.irrog*.

Compenfatoriifmodo nou exccdatmodum Jcgibus pracrtihitum

Li6M'dcufi»r.)\^u\ hcdie in quincuncibus conliilit) etiam ititer

mercatorci. Dn. Car^zt^p.p i. Ceyifl $0. dcfi i. intcrdi^la in u-

fiivcrfum, tutturpisdicinuilo modo potcft.-cum non fitlucruniL

fupra fortem exartum proptcrofliciummutuationis, ied prctiuai

vel jcdimacio ufus fortisconfumtaf cum damno crcditons. 0ffict4

uccm mtmnic contranatur.ficaliquemjuvarc ut fe ipfumfervet indem'

fjrm^. Hc lianc ufuram partim ncceflitasexprcfliC; uc invcniancu^

qui parvo illcdii lucclloiCgentibu^mucuod^rent: parcim fvafit

iicilr.as ncgociationumvquasnnc argcntariafu mcnfarum ufuco»

(iftcrc non poffc, rcs ipla docct I.sff depoftii. Hincpunitorid ufu*

ra improbari mulco minus poted. Duas quippe caufas hanc fufli-

nercpaJameft. il parte creditorispraefumtum damnumquod fa*

cit/quia fua diC pecunia non folvitur.* a parte debitoris,mora quiC

ciim deiiiflum fir, L^^.ff* mandat meriro punitur. V^efcnbec. d.L

Hirce ita dclibacis^ ad Exceptioncm ufitrdrta pravitatis devenu
musidequa ipsa generalem hanc rcgulam ponimus.^iy0//r/f«;f^

crcdtior^non dedamnovttando fedLucro captandocertat^ totiesExtt"

ftio bac locum b.tbebit» Rcgular ita pofitxexempia fubjungemus i«

Credicor ufurasultraduplum exigcns,HKceptionchacrcdc repei»

litur. /.a/. §.t.C.detift4r 1 26.^ tff.de condiH irdeb. i. Credicorma-

jorcs cx concradu celebraro ufuras poftulanb,Exceptione hac taoi

ab ipfo Reo quam ejusfidcjufronbus e(l fummovendus, /f^.C^^
ufur. Quaeri hic posfir^an padum ufurarium iliicirum conrradlui

ndje^um', coatra^uffl ipfum irrituia faciac, an Tcro contrad^a



fubnflente^paftumpro nonadjedohibedtar? Poflerius afHrina«

xnus^/. 2f.ff'.
b.f.nc lciiicec utiic perinucile vicierur. (j^/V/f^^.^^/*^,

3. Dcbitoraquo ufursc ufurarura exigunturt creditori re(flc Ex-

Ceptionem hanc opponit Lfirj. C.b.t. I.26. §. uff. dt comii^, indik,

TreutUr,vol2,dtJ}>,j,tb»j.ltt,a. 4 Crcditori mjjorii ufuraj, quai

dcbicorinchirographoannuacim foIvereprominc>exigenci, com*
roodchaec Exccptip objicitur, padlis enim privatorum juripub-

lico,quo ufurac prohibcntur,derogari rDinimc [^ox^^ ff,dtpj^,

quod ampliatur proccdcre, quamvis ejusmodi ufurx, plunbus
annisfuerint folut«/,7.C. de ufut .l.2S.C»dep^£}, Tret4tler.d,Ltb.^.

Ut.c.ibtjj Bacbof. Duas quzflioncs fubjicicmus. An in (Iridli ju-

tit judicii$ufuraedcbeanturcxQipu|ationetantum ? Aff.i.i. C^de

iOffdid. tndeb. i.j.C.de tdfar. Bacbop, d^. Dn C^rpzov.p^ 2. ConH.^o.dcf.

An ufurae Jcgacorum 3c fidetcommiirorum dcbcan^ur c|l cem>

poremorx ? Afi.modomoraantclitiicontcflatioQcm commina
fit. IsJi. ^Afff.b.t. TreutUr, dJ.tb, 7. //>. a, §^ ibi Hunifu. Pn. Carpzop»

jf,uConfJ.^o.def.2o. Th. ?CXU.

Ex perfbnatamcreditoris qiiam debito-

ris proveniuut 5 Exceptio SCtiVelleiani (a)
SCtiMacedoniani Exceptio quae coni-

pctit minoribus per in mtegrum re ftitutio-

ncm. (c)

(a) Exccptiohxcmulicribus, &poftea carundem (ide juflTori-

bu$& mandatoribus compctitJ 6.ff.adSCtftm. Feiieian. Si pro aliis

jnterceflerunt, vcl cuju$cunq,-gcnerit obligationera in le rcccpc-

tuntjt^t.f.CfC.bic O mni$cnim obligatio SCcocomprrhcridiiur,

fivcverbii Gvercfivc quocunq; modo inicrceflcrunt,alienam fuo

pcriculofufcipientes debicionem, i. 2.§, ^.ff.b.t. Modo cteditor

iciat campro al:o iatcrccdcrc i. 4. L 11. Li2.ff.b t, alia$ cnim fi SCco
tutaccflent, ncmo facilc cum fjrminis conirahcrct. Trt'////(?r. vol.

t^di(p.2s.tb.2,lit.a. Ita aaccm fuccuritur mulicribu$,'ut (1 ex in«

tcrccflione, fuaconveniantur , Exceptionem hanc objicerc; fin

^uidfr«(liceriaC}folvcrint; delcgarint^Condiccie,/.^. §./.&'



ffJsj. edam cum fru^Kus posflnr> l.^i. $. /./. h.t, Cutt ftiiim^liKt;^

Exceptio inFavQrcm roulierum imrodu^a Iiri omisfa etiam Con*
didlionemiiidcbiti impedire nuilaincdQvaIebic,A<^^^4(f<^(7W;^.

tndeb, ITefenbec.ff^ddSCtum.yeUeiAnjt,y, CJuia camcn ita fuccu rcn-

dum Faeminis,ne alius.injudo incommodo aSiciatur, creditor,i

Prxtore adioncm Rcdit^toriam impetrabiti cujus bentficio adf.

vcrfusdebicorcmi vclpridinam a^ionem» (i muiicr, Fa6a nova-

cioncintcrceflrcrit;/,f. %.j.(^gff.bt. vclinovamjfi novam obli-

gationem mulier in fe rcceperit,intentare poted. dJ.g, § i^.ff.bjt*.

Treutler. d.l.tb.6.infin, Et hacc regularlter licct ica obtincanr, certi

nihiiominus inveniunturcafus,quibusinuiieres£xceptione hac

utinullomodo pofrunt. i. Siin remiitilitatemqi fuamfeie obii«

\^cnt,jrefenbec.d.l.n.6,perl,jjj.i6 ff.b.t, ^."'Si callidc& dolose ver^

fatz nnt;deccptisquippe,nfin decipientibus SCtum fub vcnit./.

1. §.jJ.2j.l.26.l.pffJ.j.C,b.t, ZAnger.f.^.c.ii.n.i22. i.
Si poft bienni-

um rcpctita ntintcrccsno^/.2^.C.^.r.'Videnturenim tunc fua cau-

sa^ non alterius, & quidem ex magna dcliberatione, non etiam ex

fragilitatefextushocFeci(rc^& ea propterSCco juvari nondebent.

ZaMger.d.l,n.u^, ^.Siaccepto pretiofideju(rerint>/2/.C.i&./. Nam
indignz videnturauxilio^quae malomore redemtrices alienarum

iitiumfe conftituunL-'. £t eatenuscilicaciter tenentur quatenuc

acceperunt, in id autem quod excedit non tcnentur, Zanger, d.ljt.

/^r. 5. Si dotem vel extraneis, vel filiabus promifcrint. Un Ufiif^

C.b t. quod Favorc dotium ita reccptum e(l, d.Lfin.C.bj. 6, Inca«

fu /. 24. C.b t, 7. Si ccrtioratap, Dn. Carpzov.p, 2. Confi.16.def.19. huic

bencHcio renunciavcrint. /. u(r. C.quando mulicr tut. offic. fung. pofs^

Nop.94^t. 2. NoV'ig,c,S' Quod ipfum de rcnuntiaiione judiciali

indubitate verumefl. Verumanidem a(rcrcndum](i certioratx

cxtra judicium huic bencficio rcnunciaverinr ? Etaffirmativs

quin Fubfcnbamus dubium fubcflc nullum Yidctu£_«. OmifTis

jam rcliquis rationibusi in mcdium afierimus/. ////. §,pcnff,ai

SCtum ^eUeian. qu« vci foia ad pugnam conficiendamcrit fuffi-

ciens, Gail.lib.2.olfS.yy, TreutLd.l,tb,^.lit.f. Siibard .adrubr. C. de fi^

dejuffor,n.6, Imprimis autcm renunciatic ifihacc mulicresbcnefi-

cio SCtiprivat, fi mediante juramento renunciavcrint,€tjamfi

cerciores de eo prius rcddicx non fint, c,p.X,dejurejMr4nd, Gadd. dt

Q coMrab'-



€^wm4b & comm;::.jhpi4Ut,c.j,coml.i6,n.ipS- Jurjn»fnium enimcft

lococerciorationis :cumad juramcnti pracftationcm, ma]ori dc-

libcratioQcopus (it,quam ad rcnunciandnm : 6c mulicrcs virrutc

caiis juramenti omni legum &juri$ auxiiio rcnuncialTc cenfcn-

tuc-». AtcjiitaDd. tencntcommuniter,G4i/.</J.//*/rrw4w.//4rrwj»f-

f/i.in prati.ohs.t,defidcjufs.obs,2, Andr^Raucbbar.p.i.q.^^ fi.<^.Berlnh.

2.Conclt4i. Sitamen enormiter l«f« finr, contravcnire

rcnunciationi,nonobftaute juramento,poterunt;Ratio,quia cx

tnormisfima iacGonc prafuinitur doius , /./7 § i f-^t*^ '» frdnd,

<red.lj.infm.C de dol mAl. & juramentum non dcbet cffc vincu-

lum iniquitatis.f./^.Ar,</f/«r9«rW, atq-,paria funt^doium inter-

venirercipra,Tcl cx propolito, l.2,^\deML(S mt.exceptJ.j6fdt

V.O.Gail.d.iinfht.

(b) T.t.ff.(f Cuid SCttemMdced. Exceptio h«c,qu« pcrcmtoria

c(l, datur perpetao, non roii Hlio fed & cjus patri utriusq; fuc»

ccfToribus, itemq-, fidcjufToribus,/ §.S'ff^b,t. fivc fiiius inpo-

teftatc patrisadhuc fit, five ea liberatus, vcJ cmancipatione, vcl

mortc patris: & patri non tantum, quamdiu fiiius vivit,red etiam

cdm mortuuscrir, § 7.7. quodtumto quitn al.potefi.D.Cdrpzof.p.ii»

Conn.io.dtf.td, Adverfuscunijquifiliofamilias pecuniam numc-

ratamex causa mutui dcdir,/./ inprL';. i.j.ff.h,t,Cc ejus fucccffo'

its^d.Ly.S. 6. adhoc,uf iisadverfuspatrem, filium & horum fuc-

Ccfl'orcs,adlio petitioqi iltnegeturj.i .inpr.ff.h.t . Is igitur iblus Ex-

ceptione hac tcnctur,qui mutuam pccumam filio dcdit, non qul

aliascontraxit,p*ira vcndidit, pcrmuravit, &c. pccunix cnim da-

tio, cttm fit irritamcntum roalorum Scomnis rrcquiri», pcrnirio-

fa parcniibus vila c(V,/.y §.^.ff.b.t, nc hJiifamilias «rc alienoprx*

gravatr, vitx parcnrum inlidjcnrur: ncmpc utiis mortuis mutu-

um cx fofvaht xuqi aiieno fc libercnt. Q^od non adeo timcn-

dumcft in cscteriscontradfbus, quibus rcscommurantur, nccal*

tcrapars exhaariruc-,. Hot tamcn itadcmum crit diceridum, fi

non fraus SCfo (itcogitata ; ur, qui crtdcrcnon poruit, magiscr

Vcnderct,ur illerci preriumin mutui viccm haberer,</./.^. Ssff-^^'

Zanger.p.j.c.t2.«.i2. Porro adeo firmaSCri hujus Exceptio eil, ut

ncc rcnunciarioproccdar, cum principahtcr in odium f.r ncrato^

tum crcdicorumq, introdudta fit,/. /^. 5. ^.^!^ r. q^uod proccdic

q^uaa*



<]uaticumvif coniraclus mutui juramcnto perfiliurT) familfascor-
roboratusfic. jur.imfntnm cn«ni cendcnsin pnjudicifi tcrtiijcr-

vanduo) rainime t(i^(,2Jrpji6iin/f, Treud.vot 'JiJp.zojbjAit /^.Srp-

lem camcn cafns reccnrctZ^wgrr. /^7, quibns Exccptione huic lo-

cusminimc rflircTuaiuc^. i. Si filiii« f,an)iJias patrcn^F.imilias fc

cfle mcntirus fucrit, criditor ju(l.i rationc (jLdtts hoc crcdidc-

xhiJ.i.C. t.p(r7.ff b i i. Si h!iusfamil;a« pjr lopgum ccir pui pro
|>aircfamiiia» habnus r.r. jt^J.n. $ fj

dciyiterrogAt ir. jur.fdc. 3.

Si voluntatcpa»Tj«; filio pccunin crr dita (ir,/. z.Ch. t. Diml. lib.n,

c^mm.c.27. Sivcab inirio patcr Uicnr, Sive cx poft»

fado ratum babucrit /V CArpzov,p,2. ConHjoJef t6. volunrateoi

vcro patris crcditor doccrc Acbctf Drt. Carpzov.ti.i.^. Si pccunii
credirainrcm patrjflCjuoquo modo vcrfa lit,/,^. § ti.^.l. z.C.b.t,

inqua rccvcnrum fpcdamus, «'./.7. f /^. 5. Si hliutfamilia* fui

jurisfa<^^us df L ii'm ;.gnoverit,/^. C/>/. 6. Si filiusfamiliaj ftu-

diorum vcl Lcganonis causi abfeni fit,ciq;ad ncccflarios fumtus,

quospatcrna puras non recularet, pccuniacrcdita ilt. /. //. C.b.t,

7. Si filiofamilias roiiiti pccunia mutuodata fit /.fin, ^. fin.C.hj,

Hifce feptcin iimitacionibus o(^avam addimus^ot nimirum filius<r

familias ob dignitatem 6c honorem liberatus patria potcdacc, £x.
ccpcionc hac l"c tucri minimc poflir, Dn Carpzov.p. i. ConR. to, def^

i? non obrtancc/ /. § y.^^./.

(<) Compciii hic txcepcioJurcCivili minoribus .?5 dnn.tit.f.

C.der»tnor. Jur.Sax. minoribus2/.4«w. ^antrrccbt//^ / art.42. Dn.
Carpzcfp p,2.Cof3n ii.defg, five patresfamiiias, fivc filiifamiJia^: fi-

ye ma^rci five ftcmins finr/.; §.4 ff
h.t. corumcj,- fucceflbribus li-

cetiuajorcsfint././^. ^.Aw./^.''. & fidcjuflbnbusfi in fidcjuflTione

dolus \T\xtx^z^\\^l.2.C.defidejuffor . mtnor. Ly,tnfn,ff.de except. intra

quadricnnium continuum ab ingrcflTu juflx aetatis compuxan-
dwtTiyi.fin. C.detempor.in tntegr. nHttut. advcrfuscum, cum quo
concra^um jure fiibfiflentcni inivitidd hoc ucminorrem ipfaqi

cum fru^libus, ufuris & omni caufa rcicipiac,/.^^. § pen l.2y. §,i,f,

deminor. Tntcnm tamcn oainor adverfus vcn^itioncm aliumq«

contra(^um reflitutus , prccium vcl frudlus vendicoti refticuerc

cogituxJ,jp.^.tjf.b.t. &ficiDcamconditioncm quoq^iquS aotc

contradlum crac,cfl reponcndus. Ncc cnim ita fubvcniendum

G i minori-



idtRorlljus»ut exalicoiiincommodisrua comparent commoda^.
)ref:nbec ffb.t.tnfin.Bacbov.adTreutler.vol t.di/p.u.tb.p.ht.a. Suntta-

roeaccrti casus qui Exccptionem baoc vci bcncfictum refl^itutio*

nis ccfTarcfacianr. i. Si Contradus juramcto initus vel pcr jura-

nientumcirciiunciatufucrit.puichre Batbov adTrfutl.d.Utt.b. i^c.

Dn.Carpzof^p.i.ConFl.r.def.ult. 2. Si roajorem fc dixct\(^ t.Cfi.n i^^.

niaj,fedix. vel major Fad^us contradum vcl aiicnaticncm ratam
habucrit. t.t.C.fi,mjj.fa5l rat. bakuir^ 3. Si ramor alicno nomine
ocgotietur>puta procuratorio, cxcrcitorto, 5cc. eo cnim modo
majori potius,cujus damnores ccITura fit^conruicrctur^/.zy.^ b.e^

4. Si minor advcrfusminorem hac Exccptione utideGderet, t.it,

f. penJj^ ff.b.t. Privilegiatusquippc, fi agatadverfus parircrpri-

Ti I egia tum , p r i V i 1 cgi o fuom i n im c ga udc r; Treutier. d.i. tb.12 . iie, b,

5. Si minordclidiimcoramifcric/.p.^i^/!-^./.* Indigni cnim cen-

fentur lcgum beneficio qur in legcm committuat, l.^j.ff.eod^

Qiiodampliator^fivcdcliiflttmin' committendo (ive inomitten«

do verfctur : dummodo pofleriori cafu delidum fua natura C\i

delidum . Autb.captivi dt Bpifcop: CS^c/erici Nov.iij.cj. non vcro j u re

cWili prodelidlo habcatur,£jf^0P.^/ tb.i2:iit,c. 6.St contrapa»

trcm & patronam hoc bcncficio uti vclit. iMle.Cqui(^ advers.quos

ittintegr» reHit. nonpofs, Bachov.adTreutier;d.l.th. tj. inpr. 7. Si ve-

Bundari fc pafTus t\t,arg.l.
21.ff.

de ffat. bom: Sed potcritne roi-
•

norqui vcnundari fe pafTus ef^, in libertatcm vindicari ? Afiir.

mamusin perfonl parefitum,/./. Ncgamusquo-
ad pcrfonam confanguincorum./. 7. §. 2. ff,de capit.minut. Ba^

ib$v. adTreutier. vol.i difp.i.tb.yUt.lr. g, Si Veniam actatis impctrct.

tit.C.de Am^ ^v#t;/'if.<f/jf/'. Tiandem corollarii loco fubjungcmus,

flninotemlaefioncprobatareditutumcontra mutuum abfolvi dc-

bere»/.5. C.detnintegr.rellit. nifi crcditor pccuniam in utiliratcm

efas vctfaia docucrit. /. /, Cfi advers* crediton Dn. Carpzov.d, It -

def ^^.
Th,- xxiir.

Pofterioris generis Exceptiones perem-

toriae, qiix nimirum ex poftfoclo fuperveni-

Untjhaea Ddperhibentur. Exceptiorei judi-

catac



C2itx(a) juris jurandi (^)per juriiCc) cransaAio-

nis (iJ) confesfipnis in judicio faftae- (^^ prae-

fcriptionis (y)&nullitatis.(^)

(j) T.t.jf defxcept-rei jttdic. Hatc Exceptio datur Rco pcr fca-*

teniiam judiciisabloluto>concra Adorcmde novoacf^ioncm in-

tcntarc volcntcm. ^rg. J.^^rvf^/^/. Compctic auccm totics,

quoticsvd f^^/f^wr^/,- quacaut inquantitatc, autin corporc, auc

in jurc confi ftit. fi ve pro toto five pro parte pctatur. /. yjn pr.f, de,

except,reijudi{. IP^efeniec bicrt j.wtl eadem petendtcaufa : quam fa-

cicorigo petitionis, G eadecn quxQio fub(it, quacnvisalio gcncre

a^lioniscademrespctatur. Lj.l.j.Lii. §.4.Li^Jnpr,jf.b.t. Zanger.

p.j.cjj.n. feqq cclTantc tamcn caufa rci judicatac Exceptio

non noccc,quamviscadcm quacftio rcvocctur. Lg.inpr^ff.b.t. vel

eadcm^rr/2>i;.€ vcnianiin pctiiionctn,^/././/'.^./. Aliis cnim res ju-

dicata regulariterncq; nocet,ncq; prodcft. /. 2,^ t,t. C.qutb. res

judic, fton noc, Dn. Carpzop. p. 2, Conft. 6, def. /j. Pro i isd e
m

' p e rfon i s

habcniur nontantum principaies ,fcd etiam carum fucccflores,

tamuniverfales,/./p./^i^./?.J.* quam fingularCs,/^. %. fin.ff.de ex^

tept^reijud. Ex partequidcm A^loris cacdem pcrfonac intelliguntur,

quzcaufamin judicium dcducunr. e.g.procurator,tutor, &c. /.//•

$.y ff'b.t. Exparre vero/?Wcritetiam dcfcnfor, quia adverfusde-

fcnforera qui agit, litetn in jndicium dcduccre dicitur. dLu. §, 7

b. r,Z4n^er,d.Ln.6o,(!^feqq. Cstcrumcum rcs judicata contingat

vclcondemn Jtione vcl ti\iM\M\ont Liffdefentent rejudic. brevi-

busdcExccptionerci judicatap, quaevcl condemnatione vcl abfo-

Jutionecontingit, agcmus. Quod Igitur Exceptionefn t^iu ex con'

</^»>>7///;<?»?contingit, atiinet, dubium non eft, quin ea fetucatur»-

qui in judicio de hac vel ilia re egit ejuscj; fuccclTores tam uni-

verfalcs quam (ingularcs, Hve ipremet egerit, (i ve pcr alium pro-

cliratorcm &c. /.//. §i 7./! de except.retjudic. patcrquoq,- eadcm

Exceptione qua filius,fe defenderc potcft.<^././/.^"././'.i&./. Dchac

atitcm Exceptione,quar ex condcmnutione proficircitur, ha:c rc-

gnla comprobaca eft: Eamnoiere bU tantum quiajudice comdemnati

fftati non alii* \ inter ^Uqsmmjudicata altis non noctnt» i^^j' f-ff^tent,

G 3, (^rtjui-



(fye.jui.tJ. C/tnterdlaEI, veljudic. dl fi9nnoc, Licsttattones tatitc

vidcio^ /. 6j. Nunc dc Exceptione ifud dbfoluti^fie coniingit, agen-

dum :|in qua cadem regula obtiner, Rem jmdicdtafftdliu fion nscere

dltit nonprodejfe^. Qua proprer duo cum Zdngtr.dL n. g6. fe^^'

ponimus capita .- Frimum efl, quibus noccat £xceptio rei jiidu

catZi alterum quibus pro(i{. N oc ec /f^(^r/ ejusq; fucicdbribuf

tam univcrfalibus quam iingulari'nus,aliisq-,qui rem in judicium

dcduxerunr. Nocct intcrdum & 7>r//« qui rem in judicium non
deduxit. Sic reatentiaabfolutoria lata in cauCa iUtus, omnibus
prsjudicac. Zas dd.d 1,6^. quemadmodum& fupcr delido pub-

iicoiata nocet omnibus dc incepsagerc volcniibus,/.^. ^ 2.f.de

accufdt. Prode(} ^^^ejusq-, fucccfloribus univerfalibus & (inggla-

ribus, etiam aiiis, d.l.n. §.7,f'^ t, Nifi Adlor denuo agcns , alia

petendi causa utatur^ quamvis lila ipla in primo judicio inciden-

der fucrit vcntilatau. Prodtfi^porrotertiisquiin judicionon fuc-

runt. c.g. Simaritus de propriecatc fundi dotalis conveniatur,

aut vcnditorde re vendita, dc abfclvacur, Eyceptio prodcQ fo-

ccrojUJCori &emtori,accontra, Zdngfir^d.ln.p^.iffeqcf. Eficiflus

hujus Excepcionis cd ut litis mgre^um impediac,& A(f>oriom-

nem ageodi viam przciudat. Eft cnim litisfintta: U.ff.deftntent*

rejudtc, 1.6.1 7 .ff.de exccpt. reijudtc. Alias cnim fi aliiorem in-

daginem requirac,poft liiem conteftatam roictrcrcf vari.3ytfi;/cy?.

PtBor.vot. I, conf. lo, Zdngcr d.l, tnfin,

{b) Juramentum quodad litis decifionem pcrtinct,& in fup-

plementum vel dcfe^um probationis imponiiur» iriplicircr di-

vidituri Autenimeft judiciale, aut necenanum , auc volunci-

riunu. Nosde voluntario hic agemus. ^iuitm jurdfncniuffi

polttntdriufn quod excra judicium pcr modum transa^>ionis, & ex

mcra & fola voluntatc ac fpontc lufcipitur,/. ^7. l.jg.ff. de jurejur,

Zdnger .p.^.c.i6Afi.ij. Iia ut ncgotium co deciium , dctcdlo etiani

perjuri6,au"t novis repercisinllrumentis,non retradctur, /. /. Cdt
reb.credttA.ji.ff.de jure\ur Wcfenbec.ibtd n.$. Hoc ab initioncmo
cogitur fufcipere

i poflquarB autem fcmel ex convcntione fufcc-

ptum e(l , prscftari omnino dcbct, acq; rcferri defercnti porcft

dd.iy.Wefenbcc ff.b.t.n.$. Ab A<flore pracftitum unicam modoa^io-
/icm pioducir, quzio perfonam'& novaeft, §. //. J.de dil.1.26. §,

finJ.p,



firtlp. §. i.ffjejurejur, & in fadum ^\t\\\\Xid% u.Dontl.tbid. K^tO
praefticum.non quidcm Acflori adtioncm denrgarr, J f;r-

tept, fed Exccpiionem Reo compccercfacit,/:^ ff\de jurejur.o^M-^

rucceflToribustam in rcm,/. Sff^ r. qua»i in pcrfonam^/././^^.r, ut

& fidcjufloribus Rci cribuitur./.ij'. §. i.ff.hj. Qiiod vcrum eft,etfi

alius juravcritRcum non darc oportcrc,^./.^. §.^./, /?//•. z.ff.h.t,

Treutler,voLt.di[l>.2i,eb.S.infin. Dummodo isqui dctulit jus deFc-

rcftdi habucrit. Zanger.dJ.n ^6.(^feq^. Effeilus hujusExceptionis

itpcrhibctur, ut impediaclitisingrcflrum,f/cwi./.</r///»fmf//./w

/. 2j. jff.de condi£l. indeb. ZAnger.d.l.tnfin,

(f) Exccptiohzc compctit advcrsus eos, qui pofthabit^ juris-

jurandi reh'gionc,a(flioncm aliquam incentant,& diciturannu-

lativa juris & a^ionis,h.c. htis finitar arq; litrs rngrcfllum impedit.

ZAnger.p.^,€.2it Nunquid autcm pcrjurio dc jurecivih pzna ali.

c}ua przftituta Gt, quzftionis cft? Aff,Nov 77. c.i.l. iz.ff dedoi,

tndi l.ult.ff.ftellion4tJ.i^.§.finff.dejurejur^ Dn, UngebaurExercitjj,

^ttdft.j,

(d) T^t.ff.^S^.C.de tranrdSi.TTSiniad:io^n fpecic ita di(Sla commo«
de ita poteritdefiairi;quodfitContraflus^/. 7./ fin. C.dehU tjui vi

frjet.caut.junsgcnuumy Bart.inl ji.C.detransail Innominatus,/. /.

§. jff.depjil.l.SJ.^^.iyi prxfcriptis verbii.C. de transd5l, ftrid>i jurij

l8' §- ii ffi-6. C.detrana^. Treutter.vot.t.dtfp,y. th, 6. tnpr. quo intcr

litigarorcsres dubia&litigiofa,/./ aliquo cOntra dato aut

promifioj/.y^.C^./. rcm/tritur & finitur,/. t.ffh t. nullam jure c»-

Tili paricns Acf^ionem, fcj faltem td Exceptionem proficier.s./A^e'-

fenbec.ffh,t.n.i^ Cauraigitur cfiiciensTransaif^ionis eft confinfiis,

Quapropter tranfigcrc vaicnt omncs, qui confcntirc poflunt

mcntc fana runr^hcct corpore^grottntj/.r/.C^.r. Syndicus ra^-

nen ndminc civitatis tranflgcns ambitiosc rem liquidam rcmit>

tcre non poccft,//^. C i& /. niir>alis rcmisfio \?ergat io utiliTarcm'

civitaris. Gdtl.l1b.2 0bs /z.w./y: ?rocuraror itidem iranfigcrc nequic

L^.C h.t, nrfi habcat mandatum fpeciale, /. ty .§.finff. dfjttrcjur. c,

dfj^eprocttrittor.in C aut in rem Uiam,^./.I7 $ fin-ijS ff de proxurM^

tor, aut omnium bonsrum prociiratorconfticutui ur, //.f ^ dl.tjr,

§.fin.W^t fenbec.d /.».4. Tutorcs vel curatores fupcr rcbus immobi-

bas pupilli Yci^rainoris, cx causa lcgiiimt tranfigere poiluirt pu^



tta fi jura pupilli fintobfcura & ^uhhJ.n.jfJeperict^admninjuC

Cf curat ica camen ut decrecum judicis acccdat,/.<f.C.^^^r/^.^

altisreb.mm>iondlien, quod ^ine caufae cognicione interponi non

debet, per vulgacam : quod in omniatlu au^oritatcm judiiit requi-

rentefemper necejfaf ia fit ^aufa cognitio, aliai decrctum ipfo jure

nullumefTetvnec pupillisaut minoribus quicquam przjudicarec

Af. §. 14 f'
dereb.cor.quifubtut veUur,Gail d Lmpr. uh'\nj.(ffeq^'

quacuor limitationesadfert, Pater de bonisadvcnciciis filiifami-

lias licicc transigic, B4ibov.adTreutler,dltb,j.lit,d, dc bonii filii c-

mancipaci nanalicernifidecreco intctvcrwcQtci^, §.2.ff.de reh

eor. quifubjut,velcur40ail.d,l,n.!4,(ffeqq. Caufa iDatcriilis trans»

adlionis funtr^/ dcquibus transigipoted eciampod cocir

clufionero incausa, Treutler.d.ltb.^.lit.b. ibtd.Bacbov. Non tamcii

pod rcmjudicatam ^prolacam fententiam^ nifi ea vel appclla*

tionis, vel in inccgrum rcfiicutionis auc alio rcmedio fuericfuO

^cn^d.i.ji.C,detranfa£I.Treutfer.Bacbov.d,lit.l,c.TTans\^cTe quoqide

criminc capicali, ezcepco adulceno, prohibitum noo efV. /. /^.^*

b.t.l.i.ff.de bon.cer.qui artt.fentent. Dn.Carpzov.p.4.CofjIIj, dcfiS. In

aliisautem pubiicis criminibus,quz fangvinis poenam non inge-

runt^transigerenon Iicet,citra falfi accufacionem.^/./.i^. vocabu*

lum cttra profine accipimus, ut Adlor ica transigens incidat ioac-

cufationcm falfi &paepam SCtiTurpilliani,/)^?»^/. ^///i././/.Ci^

Treutier.d.l.tb j.lit.f. Spcciali tamen rationc transigcrc prohibc-

n)ur,de re
j
udicata,/./2 Cb.t. controvcrfiis quae ex tedamento pro*

-iiciscuncur, nifi infpe£li$ tefiamcnti vcrbis. /. 6.ff b.t. fucuris ali-

tDcncis, i i.C.b,t. U rcbus fpiricualibus, c. 7. c.io. X, b,t, Wefenbecff,

iod.n S'Treutler.dJi.tb,4, Siigicurvel pcrfonac transegcrint,quibu$

cransigendi potcdas noo efl concclfa^ vei dc rc transa(flum (it de

qua transigcre non Iicet^ExceptioniTrinsa<flionisiocuse(l, quc

pari pasfu cum Exceptione Rei judicatae ambulat,iisdfmqj rcqui-

iicisconflat. Quapropcer udocum iovcniatfrequiritur^ut eadem
res petatur,cxcadecau$a,& rcsagacurincereosincer quostrans-

adlumeft. Priraoitaq; exigitur,ut r^^/^w r^/ pctatur, h. e. cadem
quancicas, idem corpus idem jus. Si coim aliarcspecacur^cranS'

adlio Qon nocecagcnci, cum dehis tantum,dc quibns inter con-

^jeaicotesplacuitjiotcrpofiia mizwjp,§,i,(^j.ffljX.b.t,Zan'
ger.p.



gerp.j.c.iS*fi'ii'^fi^^- ProindcfiaIlquispa<au«ntg^neralifer, ni,
hillc ampIiusabco,cum quoagcbar, pctiturum,aliam nihiloml-
nus rcm, dc qua aflum non cfl, peterc potcrit. Lji.C.b.t. Eadem de
f^A^/jrpctidicitur, fieadcmfubrit quafilio,Iicct alio gcncrc adio-
nis pctatur cadcm rc$. Ls.lu.S.^ljfMexcept.reijudic, Quod fialia

quasftio fua causa diverfa in judicium dcducatur & eadcm rcs pc-
tatur,non noccttranfa<ftioni$Exccptio. Excmplum cvidcnsha-
bcmus 'inLtss.§.finff.de F.OZangcr.d.Ln^y.^feqq, Tcrtia caufa cft

Tt$ 9gAtut inter e.tfdemperfinaf, ricim ut rcsintcraliosjudicata.#

aliis non nocct,& obcam caufam Exceptionc Rci judicatr A£Joc
nonrcpcliitur,/./.C./«/rr<//./i^. veljudicdLnonnoc. fic nec tranla-

interalios|fa(fla aliis przjudicium facit , ncc A(flori ExceptiOf
qua: inde nar:ituc^;no(Cjercpotcft:./.2.C.f^//. Etquamvis Rci judi-

catxExccptiofacpinoccatiis, intcrquos judicatum non cd.-atta-

incn in hoc fing^ilaritcr tranfadlionis Exceptio diifcrt, utaliis o-
nininonon;noceat./ ,f.C</(f ingefi.manumis. RatiodifFcrentiac peti

poteftex/.^^. C.detntnfdCi. pukhrje Zan£ier.d.Ln.^g.^feqq, Hisccj
omnibus&hocaddidcbet,uttranra(flio/4/^i;»4yW^. Si enimdo-
lus adhibitusfucrir, &;iliquisExceptionemhanc obiicere volue-
rit, rcplicationc doli clidi poteri t^, ( ig. C. b, tA. . infin.ffjepaSf,

Itcm fi mctu fuiflTctquisad tranfigendumcoa<f>uS| tranfadio quo-
quc rcCcindhurLt^.cde tmnfail, EtFccSlus tranfacflionis non minoc
cdquam Rci judjcatst. Qucmadmodum enim re judicata proc

Acflio Exccptionis ope,nonettam ipfo juree]idituc-j;fic5c tranc-

3i^\onCyLi^J.iy.l j^.Ljd.Cb.t. Ni fi acceptilatio vcl Aquilianafti-

pulatio intcrvcncrit,tunc enim Reum ipfo jurc liberari placuit«».

i,sf.Lis.C.bj.U''efinlfec.ff.eod.n.j. Dcindcut ExccptioRei judicats

litis ingrefrum impcdit^ita & tranfa(flionis , ^dcoq\liti4finitadicU

tuL^. Unde ad Excmplum Rci judicatac, non rctradlatur trans-

a(Slio obtcntu inftrumcntorum poftca rcpertorum././^.C<&./.D«_».

Carpzov.pj.Confi.iS.dff.i. Quod vcrum in caufis privatorum,fallic

tamcn in ncgotiispublicis, arg.Ljsff-de rejudic. Zanger. d.Ln. y.(^

feqq.Si tame exfalfis inftruracntisinita tranfa(flio fit,licct juramS-

tum acccfilrrit, adverfariiim tcnere minime dcbct./ ^i.C.b.t. Aa
autem ipfo jure hoc cafu tranfacflio rcfcindatur > vci dcmum opc^
rcllicudoais m incegruau^aaceps quzftio e(t? £c pofterius crcw

H briHt



itvn^ placuit, d.i.^z.ibtyretni^aur. C.b. /, /, ij'ff.
dc rcjnaic. luif^ocb,

ih 2 de d^biirjud if^,ccnt.\.<tit tf.n z Z^Kgcr.d.Lwfn^ Tandfm dua$

fiibnt*(flfrmiiqu*Jtioncn Pfin;o,NunqQid tranra^^ioaeiniia de

jnegotio princi^ «ili, Jc fxpcnUs oihil (it di^um , illac adhuc dc^

bcaniuL-r? Dulingviinus. Expcnfd qux non dcbcntur raiipne

eontumaciap,«ltcriu5pcii non poflunt, camvcniant officiojudi-

cismcrccnario,quod nonduratlitcfiniia./.y. C.dcfrM^lib,^ itt. ex»

fcnf Quod n pcrfc dcbcantur & fifttin obligatione, otquia

ix rfipulatacdicantun--., vcl fmt expcnfac contumaci*, traniacJlio-

nis Exccpriodc pnncipali facfta nen nocebit ^pttcnn^Li.CdcjitdiCt

IlLTcnimpccuntura(5lioncrcparatacx flipuUiu. L t.Lj.C.dckficr.L

I4.jffictrt.jfct. Har a£lioncinfa(flum.//^y7^/^^y<« dic.nonobtcmpi

t prorcgula traditur^cxpenfasjquaf fpecioli adionc veniunt, ali-

l|ucm pctcre polTc ctiam finito judick)^ Dd.inij,^ I.jf.dcicgjt,j4

J^fynftn^crJtb.^.obs.jfg. Zangcr.d.ln.jj.iif/cfq, Deindc an rcmedi-

tim. L.2.C.dercfiind.Tcndft. locum habeat inEranradlionc? Ec_»

c^uamvis Af?irmativam jus Saxonicum appTobciyC0nfi.Eienj4f.pa,

iaf On Carpzov //'/V.;y'£//.attamen jurc Civili infpcdlo Ncgativa vc*

tior crt. quam votis luisapprobanr,Dj'«.Cvw.j5j/<3^ S.tiicct. i:on..ddd«

/.2. ,4nt^fi V:tb:rAecdd S errQr. 10. Borchcit. ttt tr, dc tmnfiUft f. n. 22%

Caii iib. 2.obf yo,\xh\ inCaiiicra Impcriali pro hac lcncentia pro*

nunciatum fuilTc rffrft in hanc inclinarc vidctur^f>'/r>^. j.

Con luf42 n 6,

(e) ^onfesfio Juplcx cftJudiciatis (k Extrajudicialis. Noi
^ejudiciali hicagcmus* Ad confesfionera autcm rcde expcdieiv

dam rc<|ucntia requiruntur. x. Utis qui coa/icccur (it major 25.

t^ntiii.l d.^.j.ff.h.t. :i utisqui confitftur fic doroinus caufx: pro»

curatdriscnim cortfcsfiodomino non nocet.^./.f f 4.ff,b.t,Jrefc'^,

f.eod.n.j. j.llt vcrcexifiatquodin confcsfioncm \tW\t. L 4.fb.t.

Wcfnbcc.ff.ct.d.ti.^* 4« ut Confcsfio fiatfponte,f.i.f4/////.y.tf. libc*

.re,ab5ciitormcntis <k metu. Dn.Carpzcv.p. 4. Confl.^jJef.n.n,tj* 5.

Utjudex ficcompetens i.^^fX^dc Itlftr.catff 6. Ut advcrlknusfit-^

prafcns.///.(J § 7. ut viteniur vcrba.in biguai/. //.j 7^iiV/>//'^r-

togjnjUr.fac. g.Tandcm ido:ica ronfcsliouis racio aiq; caufa cx*

primatiir V^if hbec.d.i.n.^, Confefius talucr pro judicato habctuf>

Ij,QL\.Lj infin.^\d€ cor^fefS, Confeifio CDim panispro plcmsfinii

pro-



probationchatetuf ^rffli.C.bjMftnbcc.ffJe pnl^Mrn^^ .i&c^/iVt

f . i.comhf.j6.v, II. tt poO pubJjcatas attcdationesfieri potelr^
Confcsfio cnim partiiita privilegiata eft, ut contra prafurrrio.^
|iemjum&dcjurc,contraquam jiullaaliasprobatioadmitutur,
rccipiaiur,& omnibus dilationibus eJapfis producaiur. Myrfn:gcr.

CfiMMobf.g^,J)AnMolUr.^.uCoyifi.i6,n^Ai.Bcriuh.p,i.c9mluf40.fi, 41^

leq^, PodfaiHam igiturconfcsGoncm omnisc[Uffftjo finituLi,
adco ut ii altquid dc novo intcntatuxn fuerit, Exccptio confcsfio-
nis in judicio fadlaobjici.& obftarc posfit. C^.r. /«.^

fr,2x.civJtt.4tln. 6t,

(f) Prafcriptio^qujc&ufucapionemin fccomplc(flitur,bo-

BO publicointrodudla e(V, otiitcs fiiicm invcnircm, l.fin.ff.profuo*

Bcc rcfum dominia diu (intin inccrto. /. J.f.dcufitcdp.iii.yct\im^^\t^

Rum juflum& pcifcdum nveabfoiutum dominium alicui adjicir.

/ 4 .wfin,CJeprdfcript.jo.&^f9.4nn.Lg. CAf)dd.jff.d.'ufuc^p.l.vj.infin.ff^

de R J^.DondJib.j,conjm.cap,;igtbi^ Iliiiiger.iM noi.lt/. A, Quap ro-

pt(frpesfidcasboaa fidc rrmpcrtempuslegc dc£nicuiXL«, (i forti

poircsfionc cccidcrit, Adioncm ctiamadv^rfus vciumdominum
acquiri-t. Si advcrfuscum aiiquisexperiatuii->|haec Exctprio ci

proditatd. Lg.inpr.Cdf prafcript.^o.i^ ^Oi- ann. Quam cum Zanr
gcr.p.j.cto n.2S, ita dcfioimus, ui fic itbcKttio ab 4Rione ptr temptu

Hco Ugitimc qu^fita, Aflionis vcrbum in gcncrali^^^ma fi^nifica»

tionchic iccipimus.ljj jf.de 0 (f AJ.i'j8»!^.z.f.dry. S. Libcra-

tionem autcmhanc per tempusoportcteilcquxGram. Exlapfa

enim tcmporis hxcEicceptio nataciV./. / C. ciepr^fcript. long. temp.

Ncc hoc taorum fuflicit, fcd 6: lcgitimi,h. e. fcciindum lcgcsaiqj

rcquifita, qu« volunr» uiccrcac rcs concurrant,finc quibus prarfcri-

ptionon pvoccd.c,ho.cra5um fuifIce>:igituE_,. Requifita vcrd

ad prxCcriptioncm nccciliria vulgoquiriqi rcccnfcQiuc-*. J. Bona
Bdc$.pr.tit,J,de ttfucapJjoJ.ij.jf.eod.Bcrltcb p z.Concltu.^.n. n. utL^

niroirum cum d quo rcm acccpit, putavcritdominum cflc, vcl fal-

tem aJienandi jus habcre.//^^.j^//^ J^.y. QMac bona Jfidci» in dubio

non'pr«fum»tur,fcd probanda vcnit, /. uU.C^uKdevi.Fdchin.lib.S.

ccntrovfrf.CAp.^i.ForJIcr.Jun.dedcmin.cjp.g.n.nj.pdg.jifi, Sane j u-

IcCivilifufficitbonarafidcm ab initio Cahctn, /c.tcmporctrjdition

H 2 ffi^p



^^^lnfervcninc: quia rnperv?nicntcm rci alicnx fcicntiam quafi

tcgit .Sc cbvclar./^^ § 2. f.4< luutjp, Incmiionc fingalarccjuid rc*

pcritur : In ca qMippc ut rcs cnota ufiicapi poiGt ob cmtorc-» , tani

convcn:ionis Iivc contradus,quam traditionis tcmporc bonafrL»

fi Jcm adcdc nportct./^.f ff.b.t U^ftnbec.ffpro em.n.j. Harpretbtpr,

tit jMtUHCAp.n.^j jeqq, Dc jurc C^ndnico bona fidcs omni
tcmporc ncccflaria cft,ctiamin priaercriptionc tcmporis iramcmo-

i\d\)$.c,Jin.x de pr^fcript.MfrifirtgMb.4'Olil6,Dn.Cd^

f.n j.B^jnaautcm fidesfundaturiri crrorcfa(fli>ocutiquamincrro^

rc juris./j/./!<s/^i«//f4f^.Complcta fic ufucapionc,fi fcicntiartialie-

fix fupcrvcncrit,a jurc fuo is <jui ufuccpit, rcccdcrc no cogicur, fcd

fccurc,in foro ctiaconfcicntiae posddtt.treutLvoLsJ^Jp.iJ tb.6.lit.u

i. Judus riiulus./.^^.C ^i^. Zanger.d. l.n.g^i Berlub.p. 2, Comlui

^.nj6. taiis fc. qui habiiii ad transfcrcndum dominium; pr.J bji

S'j6yj.de R.D. 9iC\txcvi\^^ul.^6ffAtufutAp.ii.ff.proemt, Errot

coim nohfuflScit,//.2. nifi judisfimam cjushabcat caufam./.i^^.

4 ff'deufttC4p. 1.2. §. t^d.n.ffpro emt. irefcnbec.ff eod,ri. f. In. ptac*

fcriptionc tamcn jo. & 40, annorum^ ut & ccmporis imttiCmoria*

listituloopus nohcft,/i^./.4l*C.</f ^r.r/(rr/^^ 3^. ^ ^cdnnt ui 5c in

pracfcriptionc fcrvitururo. t.ioff.J/ Jervit.vindie. in hi$ quippc pa-

iicntia domini cft loco tituli. Pulchrc Bacbov.irt tr.de aU dtlp.j tb 6*

iioc quaeftioniseft>an fuushcrcs rem alienath in patcrhS hercdi-

tate invcntam titulo pro Afrr^r ufucapcre vaicac/ AfHrmativae

fubfcribimus.- Tituluscnim pro hcrcdcgcncraliscft,/.r./i/?r^^^

red. & bmnis hcrcs cum quo cft tcftamcnti fadio,h.e. qui hcres

inftitui potcft, pro hcrcde ufucapit, l.ult.ff.probered. atquin fuum
heredeminftitui pofle,nori dubium cft. intt.^ t.t.ff.deExberedat.

libcr, Infupcr apcrti juriscft,quodfuushcrcsposIcsfioncdcirum

poftmortcm patris pcr apprchcnfioncth hanciscatur./. a^.

ff.de acquir.velamit pofsefs, eiq;nulla ufucapio cx pcrlona patris

,

Tcd ex pcrfona duntaxat fua corapeicre pofTit. arg.l. z^.ff. de ufucap,

Treutler. vol.i.diff>.22.tb.$. Utjo. ibijj Bacbov. Boccr.clafs.f.diJj>,22.tb.2tt

Res«^wi^///<?/rf,fcd tales quse ufucapi polVunL-.. Aliarumvcr6
terum qusufucapi vetantnr, tria conftituimusgencra. Primum
€ft t^iMmquAomnemposfcftonemrejpuunt., ut funt res partim incor-

|)oralcs;partim corporalcs. Res incorporales, ut puta fcrvitutes>

cum



2y IfJeufucdp. olim pcr fc ofucapi non potcranr. /. to. §. iff.cod.

utilitatistamengratiireceptum cft, ut Jongo tcmporc ufucj; diu-

(urno, inftar rcrum immobilium acquirantur././^.^y?yfrp//.p/V;^/V^

i2,CJefirvitJMlt.Cdepr£^crij}t.long'temp. Rcs corporales vcl natu-

ra^vcldirpofitidnejurisposfidcri nccjucunt, adcoqi ufucapi nul-

lo mado potcriint. A/'«///yr4/c.g.fiagrioccupcnturS mari vci flu-

mine. Dif^ofttionejurisi fi rcshominum comrocrciis fint cxemtxj

ut libcrhomo, rcsSacraSantfla & religiofa. §. t.J.l.p.ff.de ufucap.

Sccandum genus cft carum fcrum, quae alicnari lege prohibeotur.

Hiijusgcnerii funtres pupiili maximc immobiies. Li.(^ t,t.ff,de

rib.eor.quifttbtuteL (^c. fundusc^ot^iUsLtdff.de futid.dotaL Terti-

iim genuseft carum rtruni) i\ust fioMinatim Jcge, vcl tonBitutione

ufucapi prehibcniur. Hujusgencrisf*uhtresfurtivac& vi posfcfsar.

Illarum fiquidemLex /2.tabuJarum,& Lex AtiJia,harum vero Lcx

Julia& Plautia,ufucapioncmfpcciaIiterinhibcnt. § j.J.i.^.^.^,

ff.dettft4cap. 4. %c\ trAditio volunfat^ Autoris fadta. Noncnim
nudis paclis, fcd tfaditioGibus/erum dominia tranfcruntur./.

C.depj6i. voluntate autem Autorisres tradita cenfctur, fi vel ip-

fcnobis volcntibuscjusadipifccndaefaciat potellatem. Ljjf.ff.de

acquir. ijel Afnitt, posfefs. vci alicui id mindzvcrn,Ly.ff.eod. vcl

fcicnrcflcpaticnfccorem posfederimus/ 2 CJeAcquir. (S rettnend,

pOffesft PoCiCiCioaii continujtio. Poilcsfio caputac fundamca
tum pra^fcriptionisvcl ufucapionis e(l, adeoq^ fineca coniingerd

nodpotcft. Ljf.ffdeufhcap.Lj di R J.tndi Quoad hdnc tiadlatuotl

posfcsfioilemita dcfinimus tmm Ife/enifei.ff.de dcqutr.(f jmttt.pos-

fifsmn.2. ut fit f<ii corporalis detcntio, cum affedidne feu animci

posfidendi. Nifienimquis rcm tcneat.Z^.r. nuturaliter & corpo-

raiitcr posfcsfioni infiilat, posfidcri non dicitur,/. /. inpr.ff.de ac^

^uir. amitt.posfefs. moddposfesfio illay///?^ fit* quid autemfic

juda ^o\Ce^{\odtK.\dir^\.^Zdnger.din 6o. CJ*feqq, Berlt(bp.2.ConttM,

^.n ip. Non tamen opus eft ut pcrpctuo quis infiflac poflTcsfioni

naturaliter, fed fufficit fi ab initio rem corporetencat, pofl^csfia

enim femcl quacfitaanimo rctineiur. L/f..C.de acquir.poffefs. Hoc
infupcrrcquintuf, utrf^^/<?i^^fcuanimo domtnantii posfesfio tc-

ncatur. Q^aproptcrcrcditorin pignore/. //. §.^.^ quis fatiaddr»
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rius, l.io. fifrjf.de /4fR.D. (fc, ufucapMc non pofTuBi. Tandcni

^ pofTesfiunccn cQnttfjuam cGje oportcf, oaaj fi iDtcrrupta fuc it,

^fucapionon proccdir. l.^ffjc ttfucjp. Dn, Carpzw p. 2.tonfl,j, < ef»

jjf^. inrcr eQitorcm tanjca& vcndicorcm, % B J.dcuftitap, ut&in-

ttfr dcfundum & hcrjcd.cm,^. y.J eod. tcmpora communicari pla-

cuit. Dn.C.%rpzov.p.2,ConH.s dtf.ij» Circa co;)tinuaricncm porrp

posfcsfionis lijbiicicndum aliqi#id critde lcgitimo d: continuQ

tcmpo^-c, cjijodaniformc npnc/lj fed fecundujn na^uram 5r fpc-

cics pracfcnpcioxiis variatur. Prima igitur pracfcriptio cfl /^. *

(jjua rcsmobilcs tam Ecclciiat quani privacornm acquiruoturyidq;

umdc jurcCanonico quam Civili. Autb. qu^isafiioncs.Cde SS.tC'

des.ciy §, quas aSfioncs.catis.i^t^j. Altcra pracfcriptiucft^r/^rir»-

£»»//, qua rcs Jisci vacdntcs prarfcribuntur. g d»J.detffucap, Tcrtia

p racfcri p t io c (t, dtcennit in tc r p r* fcn tcs, vicenii intcrabf?ntcs,qua

i;e$ immobilcs, fi vccorporalcs GyciocorporaIcs,ut pu iH fcrvitu»

tps omnci^ pracfcribuntur. /. w^. C. pr^fcriptdong. tentp. V^iginti

quocji annis adioncs criminalcs fcu accurariones tolluntur. l.ti.

C.adL.Cornel.de ftls Gaddad. l.ijt. $.i.n to.(^fcq.g^deV.S .n\fi

|)revius fatale quibusdam fpccialiter I lcgibus fitdciinitum. Sic

adiodcdolo^/fww/<7 termiDSituT, l.fin.C.dedo/. wal. 3<flio injuria-

rumcriminaliicrintcntata,inftarciviIiS;4Jr«<?finitur./j- C.deinjur,

adultcrii acculatio pol^ qinnqurnniumtccvn\t\3Liurjl.2p. ^.^.c^fc^j.

jf'ad L.JuLdeadtflt. /./. C.eod. JurcSaxonico quinqucnnal's i.atc

adultcrii prafcriptio fublata c[\.p. 4. ConH.ip.inJin. quod intf ili-

gcndum dc adulicrio duplicato, non Groplici, Dn. Carpzov ibid.

defiS' Q^arta praefcriptio cll longi^fimi tcmporii ,jo. 6c 40. anno-

udm.sJ.^-dcprdfiript.so.velsfo, 4»/?. quA pralcribuntur rcs inr.m0'

hilcsfinetituIo&bonafidcjiraHtrcs furtivac VI pofTcsfac & Gmi-

\ts jo.aanisprxfcribantur,/./. §. i.C.de annal pr^jcrtpt.Wej^nbec
ff.

dettfucap.n,%.Dn.Carpzov.p.z. Confl.^.dcf. 16. Itcm onincs omnino

Hdioncs, d.l.t.§. i.C.de annal. prajcript. quibusdam lcgclpccialiiet

txceptis, depcrpet. (ftempora^. jurisdidio ^f./j.f./^.X^/^

fxafcnps.irefenbec.ff.dejuri6dtS}.n.p. Jncidithic qu5clHo,an is qui

uoum ailum alicujus jurisdidionis praccfripfit; cacccros quoq-, qui

<lu$dcai gcnctis funt praclcriptionc quariiviflc incclligatur , .^/I

vid.W^€'



vV. Wifenhec.ffJJ.nj:, Df eo quoq; ('ubitatur, nuftqoid per pfit

fcripcionem juriscti<nio prj iranve an cumulativeac^uiratur?Re-

fp ond c iti u s q u o d p r i ra tir e. Coler, i» tr. deprarefs . execut. p.i.t.iM,

ijS. Serlich.p.i,cortclM.i.n,^2, Hoc (ingularitcf tcncndum : annuit

rc d 5 tibus fi vc pc nfio n i b US| /.7. §. 6.Cdepr£fcr:pt,)o,vd 40, ann, MifU

finger lefft.j. ohf i/. GdiUih. 2. obsi y^.n. /, Berltcb.p, 2, Conclus.^. Juri

iKicndi p\gnot\s, f. f
:ff.

de ufucap.Zdnger^p,^. c,io.tf.ip9. Mynfinger,

ienU. ohs.id, G4il.lth.2.ohs.iS. liilltger.4dDoneUih.j.€,ule,Ut,K,Berlub,

f.2.Con(itu.jn.6,^y?<y. 5t pa(ffo dc rctrovchdcndo,/.^/. §12.^^//?

ddie^ editi l C. dcpAli» tntcr emtor tS vcndit.Gomez.lth.2. var refdut^

c.2,n,2g. Fjcbtn.ltb.i,contrdvers.c.i^.Berlicb.p.2. Cynclus.i.rf.So &frq.

Koppcn.detis i.rti.(ffc£fij, nifiintra ccrcum tcmpUs fuerit conce-

ptunfi, afg. d, l. J. C.de pa^, tnter emtar. vendtt. Dn, (lafpzop. p, 2,

Conf},i.defS. huUo modapfatrcrlbi. Qainta prifcripiio cft ffw-

tunt Mnh0rufn, qaalicccmulti et [accrprctibus rcs^CccIcfiarum 6d

civitatum pr^fcribi putcotj arg.Nov,g.&' Autb.quas alftones, C. di

SS.EccUf h oc fa mccT po it corrc um <5c con fti t u um e{l,u t om n ci

#es EccJefinrunfJ arqiciVitatumf quatuoi^cafibus in l.2^.C deSS.Ec-i

V/t'/.ctccptisjindiftin«flc qu.idraginta anrns prafcribantur. Nov;

iii. Nopjji. e,6. e.j. taus li, 4» Donei.lth.j. cimm.c.tdt. Bocer, ilafs. 5;

dtjj>.22,tb.^^. Itt.lf. Berli(b.p.2. Conclui.$. Dn.Carpzov p 2. ConBydtf^
Qoo i ipfum propfer idcntitatcm rationis A^^r. ///. ad Ro^

inanam quo^i Ecctcnam cxtendimus. Bacbov. adTreuler. vol,

^i/}.i2. :b,jf. itt. L. M. S -xta pr.rrcriptio dicitur Immemonalia

<}ua vc<5^igalu,reg3lia& Principi rcfkrvata in fignum pratemine*

t'»3c,acquiruntur, (j2't.lilf.i.ohs ii n,if. jiJngc»-,d.i.n.iSs. t>^. Carpzov*

f.2,Conf}.jdef24 Et hxc iiJ obfiiicnt dc jurc civ»l«. DtjureSaxo^

w:c f ;3n U.T1 danrur prsTcrfptionumrpec?e$,aiter«qiffiA///;!fti-i

^//r/,altcra,q«a irflmob'lc$& incorporaJes pr2rcribiintur.^er//V/r4

jf 1, Conelii.g.n . . i jXarpzov.jf. 2 Conff.j. dtf, y. Prior eft ann/tlif^

^tia rcs inobilcs ipacio unius anni & fex frptimanarum. Q[l3ciC^

l^lttairt.2iglofs.in ^iUl^UDtart ^.lif^^ai^xmb (ag.Dn^Carpzov.p.g^

C^fifi j, dtf g. Poflerior i !i tri(tfw..{ts tum anno^ <//>,qo3 prstfcrN

b ' " ty^ >.^^;/f/ indilhn(9e, tam inicrpraercntcsquaabrcntet -

An . '^/ & cxtcnditur-ad j^i.ra incorporalia 6c fcrvitu-

jL4^^tf.^4.if,ii9j0ti%QarpzQv^di,d$f^,vifin, Rjcftac ntvidca-



Ipusquomodo praefcriptio interrumpatuLv: Eftautctn inten

^^usquidam, quo cjrptac ufucapionis continuatio intcrpdlacu;.

/ io. ,Cje acijuir.popfi. IVefcnbecff, dc ufucap. n.ij» D i v i dk u r i n na

-

turalcm & civilcm. Intcrruptio wj///«//wefl, qu3 pofTcsfio natu.

Xalitcr, h. c. aliquo naturali fa(3o & rc ipsa, non fidlionc intcrrum-

pitur. Effcillus hujuf intcrruptioniscft, ut nobis rcvcrfis po

fioamilTa ad ufucapioncm implcndam roiaimcrcftiruatur./. /!•.//;

fr,ff.dcufuc4p. Interruptio CivtlU cft, qux pcr.a<flum civilcm ex«

pcditur. puta citationcmj udicialcm & cxrrajudi-

^ialcm, libelli obUtioncm, litiscontcflationem & fentcntiam dc«

finitivam. Anvcro hacc omnia conjund^im rcquirantur^an unum
exillisfuflSciat, quaeftionis cft? Nos cum Berlubiop,iXonciuf.g,

n.i2. fcqq.comzovziiizm diftindionc dirimcmus.Aut cnimquz-

ri tn u s d c p rac l'c r i p t ion c/j vorabk^i i I i a trienMali^q u^ vc r fij t urcirca rcs

inobilcs,5cillancq;citationecxtrajudiciali,/./3.^/>ri>^»»/^r.neqi ju-

diciali & litis conteQatjonc intcrrumpituryfed' infuper rcquiritur

{cntcntii dtEnit\v3^J,2,§.2i.ff.eod.G4iUibj,obfy/f,n^ii.Andr,Raucb'

kAr.p,2.q.2i.n,g,(^fqq, Aut quatriqiuf dc praeTcriptionc mixto-^

'quaeeftlongitcmporis^intcr prasfentcs dcccm> intcr abfentes vi.

ginti aQnorum,tunc ad cam interrumpendam non fufHcit cita-

tioctiam judiciali6,fed requiritur litis conteflatio,qux folaetiam

absq; fentcntia (u^cit. text.in 1.26,0Je R.y.Gail.d.l. Modeft. Piftor,

'pjt.q.gp.n 2.(ffcq.Domtnic.Cardin.Tu4cbu4 tom.6.pra£lic.(onclu4 Itt.P.

'£onciM.jS6.n. 6. fcq. Aut dcniq; quxrimus dc pr^fcriptionc-»

cdiosJif ut pracfcriptiolongisfimi temporisjo^vd^o.annorum,

&

hxc intcrrumpitur per foiamcirationcm& convcntioncm/.^^, ih

med. vers. aut injudicio., I j.ibi, etiamperfoiam, C depraferipttjo.vei^ o

.

dnn. Gail.di.Coter.deproces.execut.p.i,e,\,n.pS' Quid obtincatdc

jure Saxonico,dcco confulilpotcrunt,/?^r//fi>.^.j. C.p.n.S7,(ffeqq,

Dn.Carpzovpa. Confi.yperahq.dcf. Anccps eft quarftioi Nunquid
excapiteytf/7^/]^iv^ri##7//4|dctur rcditutio in integrum? Ncgativc

fubfcribimus, arg.l. 4.C. deprafcript. jo.vel- 40, ann, Anton, Tejfaur,

decis. Pedemont, /3^. n, to, Fdchin. iib. i. controvers. c. 6g, Berticb. p. 2.

Conciiu, 10.

(g) Nullitatis Exceptio compctit nonfolum Reo convento^

fed^ A<flori} toticS) ^uoties iautiiiter ali^uid injudicio faducn



t^,4rgJ.s.C.delegib. Opponi autem potfft,n6a /oJumaaechtis

concciiationem>lcdc(iam podrentcntiam^ad esfccutionem im«

pedicndam>tnodonullitasnrnotorid, vcicx adis> vel Excipient

ofFcrat fcadprobationcm (latim facicnd^mJ.^, §.S.jfjiereJudie,

GaiUiL.i.obsinj.n.2 Mynpnger,cem.^Mf^4'Zdngenp.j.c, 26.fl. ^7.

feq.ColerJeproceff.execMt.p.^.c.hn.S^'Bet^i(b.f.i,Con(luf 6i.n,iy, item

concluf^4.nM.On,Carpzov.pJ.Conll.26.def.i2, De jure Saxonico

intra terminumfcxfcptimanarum & criumdterumiadiepublica»
*

tjc fcotcDtix computandorum, praecisi cft alleganda, adeo ut poft-

modum eju$ alicgatio minimc admitmur»Ordin.Proccf£le^i, Sdx^

iicjg. m\ ^^uUiUt in pr. Dn.Carpzov.p.t,Conft.i6 dcf2tMxc(Umm

itJfimM Dn Prdjes. ad Ord, JudicdiJp.S tb 2*

Th. XXIV^

Item Exceptio folutionis (4} novatio-

nis, (^) delcgationis [c) acceptilationis (d) fair

tisfadionis (tf ) fblennis obfignationis (/*)

corapenfationis (^g) confiifionis (h) imple-

menti(/) cafus inlbliti ()&),padi in perpe-

tuum (/jdiviiionis (w).
(S) t. t.ff^ C, defolut, Vocabulum folutionis in generali (!•

gniticationeomncm omninolibcrationcm quoquomodo fat^am

comprchcndit, l.S4 f.b.t Dri.Carpzov.p.2.Corijl.2g.n,2 Stride verd

6c proprie loqucndo dcfiniri porcft rolotio» Quod fitprzftatioc-

jus pcconiac quac debctur,/.^^ l.yg ff.b.t.D».Carpz9V dl.n.i. Antp-

quanlad Exceptioncm rolutionisdcrccndamus , mclioris cogni-

tioniscaus^quinq;crunt prdtmittend. ,
Quis posfitiolvcro.

z, Cui rc^c folvatur. 3, Quid & quantum fit folvcndum. ^.Qui

forma. 5. Etquisfolutionis fitcfFc<flus. i. Solverc igicur poflunt

omncs dcbitorcs, eorumq; heredcs,4r^ l.62.ff.de R.J. Zanger.p.j,c.t.

f;.z^. quibusrcrumfuarumadminiftratio non^ft ademta.7>#i«//.

voU.dtJp,2^,fb.i.lit.g. Adimitur aliis propicr «utcm ; Aliis pro.

I picr



jpccf ^mi defe£tuffi: Aliis propter mofes perdicos ; Aliis pro-

pteiL^ potedaceqn dominicanLj : Aliis proptec-^ reatum

Vroptet dtsftem folvcrc-» ncqucunt pupilli, 4rg,I.p. ^ .- ^
di4tor,(f confiiffjut.§sit.y.cfi4i(f,4licH, Itc^velitCN. niG pccuaia ucu
dlcorc ' '^Jcfuefitconf 'J't4'§fi/t»f.^e/olstt»Scdq\i'\6Gc:<

! c aucoritate tutoris iaCla pupillus damnum fcnttac^'

Dcbicor quidcm liberatur, intcrino pupilld , pcr redicutioncm \:\

intcgrum niccurritur.y /.C.^Wi/rr/Yt?//^/, nifi decrctum )uo

tcrvcneTitj^,A7.f«'^i4/. rjelnoft.O/tXarpzov.p.z, Confi n.tlt*

45. Piverlum obtincc in»»'«*^f .* hictnim Hnc curatoris.v

tpritice rcctc foiyit. /./.§ i^^ff-^d SCtum 1 ^ firt.jf. deto>

indeh-^anger»d'Lfi. ^6. (^feqq. Oh anirfu atj.u^im io\\trc ^

bcntur furiofi : ob rtiorcs pcrdttos pt-odigi : quia lic illt dc

anirois, hi monbus, & quoad bona futiofum faciiint cxitu

infin.ff.de lutorxiS ciimtor.djt.Abbis.t^c. Ptoptcv poti

f/icamcx contradu, dominis infciis fado, folvcrc p
Tcrvid.^i./.^i.f.de R.J. Quod l«mitatur,fi vcl libcram pecul

iniriidrationcm habucrinfi/l-^./T^f/i^/w/, vcl domini folunone ^

racam habuerint./i^^./y^? fiAyttjj . Ob reatum cartdcm

viint-»i pcrducliionis, lacfjc majertatisic rcpctundarun^cOfivc

LioJ.de dccufatil^uUeitu tib.i.Jitrispr.Rom.c.f^. n* 2,^feqq. quar^ ^

^\{\ct\i\ziZ4nger.d.LH.4S.(ffeqq. Qai itaq; hberanl rCYui

bcnt adminiftrationeni-., folvunt aut luo nominc,auCnomlnt

«

terius. 5*;/^77(?w/w^ qui folvunc: vcl rationc dcbiti proprii hoc

faciunc>utomocsprincipalcs dcbiforcs,/. t.f.(fC.defblut^\c\i^'

« tioncdcbiti alicni in fc iufccpti, ut fidcjufForcs , Li^.ff.bj.dchitO'

resdclegati) Li2.j/fLj.C.denov4t. condtcucnccs,/, 21. § uit.ff.de
a>

flitfecun. Succe(roresuniverfalcs,/.^i./!<£f jF. Debicorporr-

-aboblieacion^ non folum hberatur (i ipfe folvat, fed 5c fi nomine

ej us h\\^iiA\\x%.pr.Jqutb.mod.foU.obHg.L fj. /7. C. defbluf, Id qut^

vclcx mandatoficri loler/urpotcpcrprocuracorcm ncgocjpr<

/.|7.^A./,veI cxadminillrationequam in bonis dcbitoris qutii •

bct, utpote cutores pro pupillis,/,^ § if (fjff.de admwifirat.Cfp^t"*^*

r/y/. velfine mandato, utpote folvitquihbec alius, pro dcbiiorc-i

non folum fciencc-f * ffd iScignoranccatqi invito,ut libcratioinic

KOnting^tfr.J,quii,mod.tolI.9bi4g,i^j.LfoJ.jj.f,defb!ur, II»
^'""^



^ulliuf cuto folvdtur, Ec fdenduniomDibus CfeditOpi

T\h\iiyC0Tum^ihcrcd\b[3StLjj.ff.^4c^ufr.bere<l modo /anac men»
^4i2tatis nntrc(f\erolvi : adeoutG uni ex pluribut rei cre^

-i folvaturjdebitora vcU(iuii hhcTetut.l.2,frtfifiJj.Jf,iieduo^.rcif,

Zf»^.</./jf /5,Frullra igitur furiofis, prodigis,pupilli$rolvitur;piu

piilis quidc in taCu,utIicettutorisadhibitafueritautoriraS|decre*

tu 7er6judicisneglei5lum, debitorpupillarisperinintegrumredi-

tutionera a pupillis posfit it\(\u\cm\.l 2S>C.deadinimJlr.tut.veicum

fut.§Mlt.J.quih.4lietKlic.vel. non.OoneUib.id.comm.cjo, ihi^j HiUiger.

/tr F. Porro voluntsite creditorit alii quoq; rede foliri, noo dubita-

iai:.i.4..l.t2.C.de/biitt.vo\unutc autem creditoris alii folvi intelli-

gitur, nvcmandetcreditordebitori,utaiiifoiyat« Hve cum igno*
rante eofolutum enec,po(lca ratum habeat.^.//i7. Hxctamea
rcgula pcrpetua non e/},fed multas recipjc fallentias, quz vidcri

poflunt apud Zanger^ d.l.n. lo^* feqq* Imprimis vcro fallit iiu
pcrfona eorum qui procrcditoribus habencur.qualcs funt tutor^

l.t4.§.!.^,4.\.(^6ffM.t, yvocuTZ\ov,i.6.^.2.ffJccondi(l.indeb.i.i2.ffJc

folut.(^c.lVefeni>ec.ff.hic.n.4. III. Illud ipfum autem quod debc-
turfolvcndumeft,ajiud,enimproali9 invito creditori folvi noiL^

pote(l./.2 § /ff.de reif.credit Lg §.sff.dtpignorat.46l.Li6J.r;.C.de.foiue,

pr.J.quib.mod.toU obltg. Hincdefccndit,irvito creditori nequc^

pa r t i cu 1 a rem fo 1 u t io ncm » /.^ /. § . / .ff.de tijur.Lis»%.Sff'de a^.emt J. .in

fin.ff.de reb.credttjp.C.defoiutfiomez.Lb.2.varsefoi,c.io.n.f.f{otom4nm

q. lfIufir.22,G<rdd..id i.j2.n,p.ff. deK S. Facbin. itb. to. controvtrf.e,^p,

Trcittler. yoL 2. dt/p 2$. tb, 2, iit. b. ibitjj puicbre B4cboy. pn. Carpz^

p. 2. Co>iil.2S- de/.tj, neq; precium fpcciei debitae poflc pbtrudi.

i.2'%.iffdereb.credit,U^efenbec.ibid.n.i2.F4cbin.itb. i. controverf.c, 6g„

niriautaliud fingulari jure&favorC caufarumxe<^ptum fit. i.yi %*

y.ff.^elcgat.i.^ui rcs dcbita folvi ncqqeat./.i'ffdecgn4*li.fiirtJCr.eutL

a.i.n:.^ . Sed quid fi pecunia numcrataiblvendafit,ao io aJia mo*
ncta,quamqualemaccepit,debitorfoIvcrc potcrit. hSj.i,ff.dc^
contmh,obHg*i.pp.ff.defoint.DoneU.adLyff.dereb*credit, Hackeiman^
dtjps lUuJir.p.th.4.iit.a.Moiin.in tr.de ufur. q, 190, 7//. pc co po;ri?

controverticur^ an valore nummorum mutato jjui./cfticutiq^^c^

vfl rcmpuscontradlaSj vellq^lutiQms fit^iQlpicicadujiv ? £cboI
I l DOO



«OD hMA iiMn^iont int^Tbonhnem monetc intrinfccam vci

cirrinfccam mutatam, fimplicitcr tcmpus non folutionisircd con»

fraf^usclTcinr^icicndum TC^^onicmus.i.fjfjfin.fflJe rrh.crtiijr iJ^,

ff"

' '
'

' n. nJ.

di .obsj.DnC4ypz.p.».cort/i.2 \f..(fj.Ber/icln

f.2,C9nc{.iin.j6.VfCo>ui.)S. r).6^fi^q. iV^Forma (olutionispot< -

fuoum in hoc conflOit: ut rdlufio Ugitir:
^
oxc, loco, mo io

drra t. Tcmnuf. ttlud oor *mlk conQitutum ccnfcinr

Ca |uafvcli; 1 condi(ionalis,vci

pora. JL(?irrfi ab initid a partibus cfldc ^ ; nut non^. Si c(l

dcfignatos, Jirtirtgvendumintcrcrcditorcm & dcbitorcnL^. Crc-

ditor cntm alio cti.im locO quam qUo convcnit pctere potcd a-

StxonaTbixx^rihJjffdeed^u^^tertJoc, DcbilOr autcm rcgulnri-

trr invito ctcdicore alio i n !'>co fol vcrc ncquit. / 7. l.pe^ ^
Sideloco nihilcohvenii a;i..ogvcAduman re^ ccrta (it, ncc no*
9i certaefVf ibi prsflari dcbeiubi ftta : (in inci^rta, (nlocoVel con-

tfat!lui vcldomicilii./^^^if/W/f. Ah.^Hi folotionis in co con-

fiflitfUt pcrfcdlcc^r plcD^ nat,tam rationc rci rolvcnd.r, ucrcs pro*

naifra pnrftcturintcgr,i;quim ipHiJs jurif rransfcrendi,ut res
'

ta fiataccipicnti^/f/ l.^y.ff.djfoiui.U. ita apud eum mancat>nc uiio

jurc alifcrri abeo i^o%^Mj.i6j.jf.deR.J ytfenta folutionis cf^,ui pcr

^amobligatio omnis, cujuscancj; ctiam gcncris flt, ipfo jurc pcn
inatur,^r. ?iod.toll.obiig. jpter folutionc dcbitoris

libcr«turtidcjulTor,/-/yjf*.i^i'/&/i//. &c contra (olutio fidcjulToris

dcbitori qiioquc ptodcdypr.j.cjujif.mod.foll.ohiig i.j^
Jf- dffidrjujfor,

Czterutti ^robaturfolutioquandoque praefumticnibus & conjc*

{koris, Dn.Carpj^o)? p.i.Cotjfi. 2p.def.ii. minira^ tarocn perinftru-

fftentum pcncs dcbitorcra rcpfcrtum liccl fucrit canccllarum, Dn.

Carpzov d.i def.i2. Hisce ita prsmisns (latuimus, ad clidcndam
&perimendam adionem fufHcere Kco in lite contcdand^ Hxce-

btionem hanc objicer^ 6c dicere fimpliciter fc advcrfarionihil de-
htxt^l^jing.dj.n.j. Cajiis oppofitaf cffc(flus cft,ut & litis ingrc/Tnn-

JBtrltchjp i.Conc/.ifjr^^ y6cfMtzmciecutioDcm io^pediac^mu^.
T^.KConflus i^ > r/f.

{b) NovauocH^tiorisdcbuiiiuliamnovAmobligaciooen),

vcl



Tcl civilcm vcJ nacuralcm, transfufio atqj translatio : h. e. cum tt

prxcfdcncc ira nova confticuicur, utpriorpcrimatur, LtJ.p.ffldt

novAt Weftnbec.f.eodn. 2, Duplex perhibccur: Alia voIuncarijL^j

quac fic ftipulacionibus: Alia ncccHaria, quam inducic litts con-

fcftatioj/.j^^f.hj.TreMtieryot.z.dilp 2p tb 5. //>. d.(fg» Caufa cffici*

tnscd aui Jitis rontcdatio, aut voluutas contrahentium vcrbi)

dcctarara : modo adulcx pcrfonx (inc dc fui jurif. Quaproptct_*

in poccflaccalicnd conOicutU c.g. pupilli, l. 20. §.t.f.b.t, prodigi

,

iij.fb.t 2^ ff.b^. {ctvus.i i6ff.bi.ft\i[\a novarcan-

n'n\i:n\Ar. lP'ifinOcc.ff.4.l ft.^. MJterialisIuntoroncsomnino ob»

ligationcs. /.^.^6./. Formalis confjfht in vcrbis, cxtra judicium

CDim pftftjpulacioncmconficituf././ §,/^.7./.C.A./, Novacio ail-

rcm vclfic purCiVcl in dicm,vcl fubcondicioDCifcd nonancc coa*'

duiomsevcrtcum obl gaciopcrFcClaccnfccur././^./.y/ jf.h»t. Quanl
quocjj inunivcrium cunc (icri placuityCum Jioc exprcfs^ & dilcr-

tis vcrbisagicur, uc prior obligitio noYcrur.^ j.J.<jiub,niod.toU,

obh^.lf.ft.C.b t Wefenbffeod.ri.6, S/ hifordegbcr. ad 4i*ton. tabr. hb. 2,

frj.^ I ' ' '7 DH,Carpzf>v.p.2.Conft \gdff,i^.Tfeutler.vol.2.difl'.2p.

tb.$ittf .tiic}^ Ba hov.i»tnot. Finilis cft, uc pcrcnua ptiorc obI»ga*

tioncy una cum acccflbciis, fidcjusaone puca & pignoribus, /. iS.ff-

bj.ct. fccunda isq ji novavic icncsnur.ff^efenbec ff.d. l n. 7. Hisica

delibaiis ad Excepcioncm novacionis progredimuii_/, quam cum
Z.vurj^,^.^,^j.i«^r. iiadrfinimus, ucfic dcbitoris fcu Rci,advcrlus

inccncionem crcdicoiis fcu Adloris dcfcnfio, pcr quam aflTcric^ob-

)ig3tioncm,quaCrcditoriobiIri(f>usFuit,pcrcmtam ene,& proin-

denullam A<florcm advcrfusfe habcrc a^ioncm, utpoic jamdu-

dumcxtin^am. Compecitquoqi fidciu(roribus.//././j'^Z> r. Eftic*

fluscjus citucimpcdiai litis ingreflum, Berlich.p.i.ConclutjS*^' 4^*

& iiaratjc cxccutiooi qucat opponi. Berltcb p.i.Conrltu. g4.fj.j0, IUI

porro, ucj<Sc aliis ipfo jurc a^ioncs elidcncjbus,allcgat4 dc probatit

Judtcisparccs erunr,Rcum dcbicorcm ab incentionc Adoris, tan-

qjarainutiJiccrpropofita Mulv^rc.Zanj^er d.i.n^S- Corollarii lo»

co hancannc^imusqu2lbonem>nunquid pcr poeoalcm flipula.

«ionc prarccdcns obligatio novccur? Ne^.Fmntzkntf.exfrcJttrM.tj.^B

(c) Dclcgare eft vicc fui al ium Rcum credicori, vcl coi is juf^

fcxit^ydiTt^.i, ii.ff.de novaf. Delcgare quiipotcft,vcI vocotvcl

I j fcri^



l.u.Jf.bj, (^ui concrdctusconicniu condituicur. i^oc vc

turin ^tiion^deUgMntii, Fallitin pcriona</fA'^' hicenini non

modo confentire fed eriam (lipulami vcrbis promutere dcb

Ci&.r. Stipulacione igitur opus e(l, quia hzc cojiventio in nuiium

jurisgeatiam contra(flum incidtt, plaad ut verbis c

coTtobozzndMj ll^tjenbec.jf. eo/ijn fin. ci quo putamus planumc-

vadere, illos omnes qui (lipulari non pofluot, delegari w
pofle,^.^./.^. i^* p JJeinutil.JlipulM, Exceptionem po.

tioaii CMZH Zangcr,p ^,c. 6,inpr,, ita dcHnimus,ut fitRci dcfcii .

adverrusiatencionem creditoris comparaca, per quam Reus as-

feriC|ObIigatioaem> quacrcdicoriobdridluserat, extindamcflci

& proiude Adlorem nullamadvcrfus feAdiORem habere. Exce-

ptio hxc quoq^litisingrenum impedit,^^r//ri> p.i,Conclt4S,tg.n.46

(i) Acceptilatio licet proprie dicendo jufis Civilis fitj impro-

pri^tamen redle jurisgentiumperhibetur,ideoquodii quoqi qui

juris naturaiis atq;gencium capaces tancum funti per cam iibe-

rentar,ut poteferyuSj/.g.^./JVi.j/^-^f^^^^/^/^A DefiniturS Modeflinoy

Quod fitiiberario,quaucriusqi contingit abeoiem nexulibera-

ixoilj.fb.t. Dtyiditurin acceprilationem ia fpecieita di(^m6c
Aquilianam. Accepciiatio itadida perimit & collit ran-

tum qux verbiscoatra(^a funtjquia & ipfa verbiscon(lat,/.^.i^

ff.b.t. Aquiliana ver6acceptilacio tollit atcjipcrimit reliquasob

iigacionesi ex re» vel confenru, vei aliiiex caufis promanaotcs, iis

priui in farmam (lipuiatioQts,quam prodidit^translatis, §.i.J>

quib^mod.toU.oblig^L //. dc dcceptiUt. Et licct Dd. ferc com-
muaiterdefinicionemrupra craditam ad Aquilianam faltemac-

cepciiationem redringaoCj ad ucramq^ tamen fpeciem commod^
camceferri pofTe putamus. Priora cnim ^tthz^perm: tusminterrO'

gAtionemy aoa ica accipit, quafi 2c creditor &debitor utcrqi inter-

rogec : Sed quod mutuam& fubfequentem rcfponfioncm tan.

quam partem prioris interrogationis habere vidcatuE-.. PoAe-

riora erba|/y/r/W^^4^(7/vr/^>icidemnihil faciuncad rem, dum.
modomcmincrimus, quod incerdum etiam creditor iibcraridi-

cacji;,/.^. §,i,ff, dc negot.gefl, A7. §. /f adSCtum MMed, Vult igi-

tur



tor rCtus,pcracccptiIationcmcontingere «/r/W^-ih.e. tam de^
bitorisquam creditoris ^^y^/^//(7'7nso fcu libcrationcm : ut nc^;

debicoramplias convcniripofTua crcditorc: neq; ctiarocrcditor

ncccHc babcat coQTcnire debitorem^. Cdu/k effin^vt ^f> t^oign*

voluncascredicoris «cccptum fcrcntis : quamlex favens libcra-

nonibust^dprobat) & banc Jiberaodi formam valcrejubcti unde

h juris civilisadus, quod ad formam acrineti ^xCMux^Ly';.ff.de R,
r7 • -

.
^ ele 4c(eptilat7i,2, Porro acceptum rogare illi lantum-

moio f^oiiuntqui debent>6c acccpcum facerc.rivc ferrc & hdbcrc

quibus dcbetur. haq^ procurator tueor & rimilcs, non rctflc a.

hcno non:)ine accepcumfaciunr vcl roganti nifi novat^ priorc 6l

: 1 pcrfonam roj;intis transfusa 6bligationc,/./y. §. to jf.b t. Cujjc.

I;(f, t^.obs.c »*3fli.tib.i0, (ommx.21 tbtcj.^ HtlUjtefyLt. B. Gtdd in tr^

•ab.^ iomynut,jiipuiatx.i2 cdnct.jj1.2j. Matcrialis fnnt ob-

1.^1:: iics. Formahs cA eadcm fere qua? in (lipulationibus> &
traviitur ab Iffip.in §. /. J,

cjuibu4 tnod. toU. oblig f inalis atq',effc-

Ou^ acceptiUtionis cil, ut pcrcciai libcratip omnimodo contin-

g3(, ctiamfi pecunianor. iotervencrit, §j.ff.de 4C(cptil/tt,Ex

T. z c -ptilationeorirur txcepiio, qu« redc dicitur dcfenfio Rei ad-

!< inrcQiion^m credicoriscomparaia, pcrquamReus aHcrit

rm qua crcdicori obllridlus erar^ fublatam cnc,ac pro-

. uc Avu ^ nullam advcrfusfe habcrc Adlionem. Compctit
h rvccpLi. m fidejiifforibu$,/.i2.$.^.^.^,j^</fK 0, flclitii

i u g i c ii um i f
:

r ,Bt'riii h,p,t. Concltt4.iS'».4

(e) Satisi.i li.onis verbum latisiimc patct, & omncm omninQ
debuidisf oiplcflitur. Etliccc/i^/ir/i^/tf propriclo-

qucndoioiu propric tamcn vice folutionis ccdit^

pro onci. % hff.ijutb.mod. pi^^ l bypoth. Q^^^
propcerli creduoi a ioiutione fatisfadionemacccptavit^

o- : Exccprionem e)usnancifcitur,pcrquamcreditoris Adio-
ccm rumt ira ut (ibi amplius agendi jus non fit, fus

enim fac^lirati acccptum fcrat Deceflceft > cur fatisfadioneta

j
' jtione admjfcrir, d.L 6. §. /. Zanger,p^,c.j,

^
Obfignationc pecuni« folcnniccr fadla debitorcm Jibe^

in f.f) C.defotut. rcfcriptumextat, Exceptionchac adverfu^

Adlio-



A<3ioncm advcrfarii eundcm fccurtjra cffc, conftat cx /. fp. C, dek-

fur, Oblationcm Dd noftri dupliccm faciunt, vcrbalcm 5c rca-

lcmnvcfolcnnem. rfr^4/AJ cum parumfrcqucntc(ur, no$ hic dc

icali vwir»Unnt,qti»ppriiniae aut rci prxfcntiaai cxigit,<f/j././y.

Ci/f M//vr.agemus. In hic^hsctrU ucurdinc concurrauc,'ncc?fre

obiatio ntmirumpccuni«dcbitar,oblatz ob(ignatioi&

ta inlocum pubJicumdcpofitio./.^././^.C^rwAr./w^. /y5W. C dtpi-

gnomt ACld.io CJepionor.Zdfiger p^.c.z fi.i.Dn, Carpzov.f. z. Corfl.

2S'dt{.i6. Oblationis porro quatuor prxcipue funt icgcs. ). Lex

cft, ut/(7rMni^f^//iym^>forsncmpecum ufuris dcbitii ofFcracuL^.

l.p,C.defolutJ.6.Lig.CJe mur.lnb.C.debuor.vendit.pig».mped. ttotut

fofi. II. Utdcbitum offcraturrc4/i/^r(ncccnim iufHcit Q dicac^i

fe paratum cffe folvcre.»: quoniam qui ica dicitnihil obtuliL^t

LS2f.de condit.^ demonftrat, Zdfiger. d.Un.^o, III. U t > atuc-i

cpportunoloco & Ktm^oxtyl^g.ff.defolut.l.uz.Jf.deV, O. Undc ficcr*

tus dics intuitu crcditoris foiutioni fit adjcdus, antcadvencum

dici non rcdc ofFertuc-»./ -f^ $.2f,de legata l-is-f deann. legdt, Co-

mez lib.2»vdrj^efolutxM ff.22,Gerbard,decad.i6,q.j.infin.Dn .CarpziP,

f^2.Conft,i$,def.t2, Sccus fidcbitorisgratiaquodin dubio prs*

fomituc->./.^i'J ./^ /./37. §. i,f. de V. O. /. yo.ff.defblut, Hackeln%an^*

di/^.p.tb.p.iit.b.Gcedd.adLiu§ i.n.s.f.deV. S. HtUtger. adDoneli Itb.iS,

€,lt.lit.C.Zanger.p.j.e t. ft.2fg. Ricmer^ decad, 1/. f . g. Dn.C
Conp.iS^defu, IV. UtofFcratur/r^j/^, h.e. tcftibus prjticntib-

^

i.dJ.ip.C deufur^ Obfignationis jusfiroplicius c(l. Namfaccului

curapccunia fignatorum fignis ohf\gn!iiuL^.Li.§,i6,f]depof:

ff,deleg.commiJ]or. Dcpofitio quoqucpcragi dcbct folcnnitcn - -

/0r(7^/i/^//V^,h.e.inxdibus facratisfimis , vcl ubi compctens jud^
ea dc rc aditus, pccuniam dcponi j uffcrit^, /. ip. C. de mur. Z
f.^.c.2.n.S4. Porro hujus foJcnnisobfcrfationis ^^J7«/

()gnis,tam^M04^^c^//0rfm^,quara quoad creditorcm^. Etqui.

demquo ad debitorem^, i .EfFcdus efV, utdcbitorilibcratiocon'

tingant«*./^.C,^^y3////. ficcurfus ufurarum inhibcatuiL>j/«/;7. C.</c_»

tuur,Zanger.d,Ln.SS'^fi^^* ?• Utpignora & fidejufforcs libcrcn»

tu c_.. iS-CJe dt/lra£l^ignor.Lfin.C.de iutt.p1gnor.L20. C. depignor, L i

,

CJebitorfignQr.vendit.imped. ngnfoffe^A, ip, Cdtmur. Zanger, d. i,

rt.np.



; . ut pccunia incipi^t cAc periculo credltoris././^. /J

.Ijp.C/icMffr.. r,djM,t2^.(^fiqq. Effcdus qui

. vz«» atcinct diiplex cil. i. Llt decur crxditori A(flio in rem aH^

. erlus pecunias dc^oncas, <Sc quoscun^ue ejus pecuRix po/Ic(ro«

rc5,nonquidcradirc<3afed utili$//^.C.</f iuur,Z4ng£r,d,Ln,i^o.(^

fiqq 2. Ucdcturcrcditoriadlio.depofici advcrlus depontariuni->>

non dirc^a quac competit dcbitori deponcn^i,/. /. ^. 22.ff,depofiti.

Sed uti!iscxmcntc& fentcntia juriscivilis,4rj././f« /w/«.C.4/^CA^-

bib. Sunttamcn nihtlominus cafuSfinquibus vei folaoblatio^

vcf fola confignatiOi&c. locum habcac^j quqtlac^ cxpiicat Zrn*

gcr,d./j3.t4y.(ffiqq.

(g) Compenfatio,qu«cfolutionisfpccic$cfl,/.^.C.<£f

. Dn. Carpzov. p.t. Confi. g. d.t.a Modefimo in l.t.ff.h.t. de£ni tuc^ ,

Quod {\x dcbiti^ credttiinterfefaEla contributio : quSqui conveni-

cur,creditorcm iuum» eundemquc debitorcm pctcntem fubmo»
vec__*,(iparatus€ft Col\'CTj^J,i.ff,b.e. CaufaclHeienscompenfa*

cionisc(i aquitas partim naturalis>partim civilis. NatumtiSiquod

interGt nodra potiusBon folvcrc,quam folutumi;cpcterc-», /.j.jfl

b.{. Civili5,quia compcnf^tioad dicimcndas Iitcspertinet.^,nt

iiat pcr plura , guod confici potcft pcr pauciora»*. jrefenbec.ff. b. /.

Gompcnurc potcft 3r tutotL-.,/./i.C.^./.&procAiratorinrcni

fu2Lm,i.iS.ffb.f, &quivis non proliibiius, ^.pen.J.deaH.Treutier»

z ol.t.di/l> 2f.ib.to ct\im adverfus Hfcum. i.46.§ ^.ffdejur.fifc. DrL^,

C^rpzovp r.Confi.s.def.g.rj. i. Compcnfantur inviccm re$ fungi-

h\\c%. i. 2 §.2.i6.ffficert.peott, Quantitasadqu^ntitatein rejulari-

ccT, / tid.i^ff.de'comptnfatJVefembe€.d.i.n,6. Dn.Carpz^\p,i. Confi.

defj2.n.2. Fallcntias, vidc apud Scbnetdewin.ad^.^o.J.deaH. n.jj,

^ 1f^^P^^(bt.ibid n.t^. Hinc fit quod in commodato& dcpo-

fito compenfatio non ^idinmAtMti^^i^Ccommodar.i.ttit.Cdecom^

pcrifit.Dn. Car/^z p.i Confi.S.def.j2. quamvis in Intcrdiflo undc vi

aha ratio obtincat, dJ uit.tn fin.ihiqj DQneilj9.i2.Krembergk,ad §.jo»

y.dean.n.19. Quodcunqjauccmdebitum, fivc naturalc 6ccivile

iiinu\,d.it(if.bj, fivcnaturalc tantum,/. 6.ff.b.t. Dn, Carpzov,p, i,

Confi^.dcf.j.Zanger,p.^.c.S.n.7i.(^\izms\% juratumfit, i.^.^.pen
ff,

Ae rejttdtc (^^.ff.
quipotigr.\npign,i.y6.ffM V.S,Harprtcbt.d. L n,ip



ySr^. incompeniacioneoi deduci potef^^modo noA fitulequodop.

pofiia Excf ationc pcrimitur./. liffb e. Amplius & ex malcficiif

coftipcnrationi \oaiic(\J.jp.ff/biut rjtdtrim, TreutUr. voL i.difp. ij.

r.a.(^ilnd.D4ch»v. Mod6 civilitcr&adpccnam pecuntariam

:^./, 19. §. i.fdeiompenfte.jrefenlfec.ff.bj.n^. Undc injurijc

verbalcs defcnfioniscausi compcnfiri porerunt. Treutler.Bdcbov.

ut^ Hunn d l.lft.c, Formain eo con(](Tit,ur dcbituni ficpurum

,

/.7^i&,/. & inlii^^er quoijj lic^ AW^LfiiC b.t. Liquidienim nd tl

rtqaidum non valetcompcnfiitio.Diy.C^r/z^/.f.CtfiT/? sMj.j
ltemyp.2S^onf{j.$,d''ffj.n Erfi autem compeDfatio omnibuf
diciis ipfo jure infitL-.. 1.^.1fn.C.b.t. vcrius tamen cftfa^^um liomi-

niiidcirconon tx{.\u6\fl.iff.ifin.§.i,C.bt.^u\chxtJyefinbet,ff'.i

n.S. Finiscd, ut prarcidantur bccafioiics litium./i^Vj^w^i^r.i//.;^

Exccptio icac|ije compenfationif in For.Sax. allcgaca-,, in cot

ncntiV h. c.inrrad. Seprimanas & j. dics probaiida cft.Z)». Carp'

zov.p,t.Conf{ S.drfij. Contra inftrumcnta qu» pard^m Babenc-»

ciccutionem validc opponituc^y Dn, Cdrpzov.d Ldrfw \

ialtcmpoft litcmcontcQatanLjlcd 6f po(l fcntcntiam in

curione potctt opponi. Li.C.bjXreutUrJ.LtbjiMe. d, Dn. C^>

d.Ldefi.

{b) Confufio eflconcurfusdcbiti & crediti in candem pcr-

fonarh. ZAnger.p,^.c.g.n.2 Fitautcm hiccpncurlus plerunquc adi-

tione hcreditatisdcbitofiSificain adear crcditoiLj| veladitionc^

hereduatis credicoris, fi earn adeai dcbiH)r, veF aditionc hcrcdica-

cis utriusque» fi utramqi adrat ferrius quidam, etiam fiscul./. 5^. §.

'^/«/./.ff ./rf/^iyC/wwTrr^^/y.Scienduirt tamcil, noa_»

fiericoui uiioacmadionum in totum» fcd proea partc_, , pro qua
defunftofucccdiruc_»./.;'^.C.</tf RV Exquo eIicituEL*, in rcliquo

falvas manerc cohered!bus,& iri cohcrcdcs /.^.C.f/f ^

defidcj»lfor.Zi»oer.dl.n ^ Confufio harc fidcjunToribus quoq; pro-

ficit, DonelLlib.i6 iomm.c.4. Spectalc efl in cafu l ^i.^.i.f.c^,

Elfeflusconf '''onisnon minorcft^quam folutionis; ut cnim lo-

lutiofic&co. o ipf) jureiollitobligationem atq; acflioncm..,

Lf.C.de beredit.a^ 1 21 § rff.de LbtfmtJegat, Etfi autcm confufione

tollaturobligacio^istamcn irrciijus petlonamficconcurfus dt.



i\ i' Civ j.Li,G rescificcom alip^rc^^utiiur cjui dcbiti'& -crcdia

compucatioDC} retcntionCjdcdudioneccrcputaiioiip. Zmngeir^dJ^

(i) Exccptiohxccfl irapcditiva Jitis '\x\gxt^\i^yBerlicb .pj,Csn'

cImjS ft-4y. 6c coiupetit totics> quotics negotiis ultro citroq^ ge^^is

ab alccrutra partc>quz agit^aliquid impicndumc/l. Excmpla^
Tid. apud Z4fj^er.p.^.c»22persot, Huc pcrtinct Exccptio»<?« filyti

cancnis. Si cnim Emphyccuta contra dominum agac, ad rcflitu-

tioncmf\jndi£mphytcutici) non dubitatur, quin dominus vcOh

czcipiat>Emphyteutam canonem nonfolviflcyadcocjuca fua par-

te contratflum non adimplevinc^. Datur enimdomino ob noa
folatumcanpnemAdlio,/.^. C.4/ir/jyr £m^^^/m.^ iH Dd, Dn^^
Cdrpzov.p^zJConft.^g.dff.i^ ft.t. muito magis Exccptioei dari debet.

c. yi.de R .J.
in.6. Zarjger.d.LC»ler.depr9cefflexecut p^4.^c.un.ios» Ex*

ccptioquoque haec paratam executioncm impcdic^. Berlicb.p,tm

(k) Si quispado, quamvisgcntrali^cafusfortuicosinrerus*

ceperio^ qUin dc iisdcm tcncaturdubium nullum cfl/.^. §, 2,ff

catMy^S tsff.depd&.l.^g.ffjndndac. ycrum dceo controvcrtitur,

nunquid conventione ilia gencrali cootineantur infoiiti ? AfHr-

mam us, 4rg.l.g.§.2ffJlccat.UjS'%'fi»ff'decontmb.vendit. Fachin, lib. /.

contr. c. S6^Bacbov. ad Trcutler, vol. i.difff.2g,tb.6Jit,H, Qui autcnn

(intcafu& fortuiti vel infoliti , arbicrio judicis relinquimui.

(1) NcomBinopecunia peiatuc_*,/.y.^. ^^rx-rr^/. §.S'§-9'7'

eod, y^ccommodaturhffc EKCcprio non tantum dcbitori, fcd et-

iam cjus hercdibu5jfcfideju<roribu8./.y?».^<^/>.r(7.advcrruscredi-

torcm ejusqucheredcm pctcnrcm : dummodopadum gcneralitcr

in remfucritconcepcum.. : Quod/ipa<flum fucrit pcrfonaic, hc-

redibusprodcffenon dcbcc: cum perfona adjiciatur ad odcndcn-
dura,cumquo pa<3um fadum ^\x^A ^.§.S^ff.depnEi,1,4^0.1. $7, infin,

ff.eod. DondJ.ltb.22.comm.c.4f.pTxCcrt\m quando adjedla cft didio

taxativa, duntnxdtjfo/nmy auc C\m\\\s,lS.^.j,ff,dclibentc. legat, Ta-

metii indubio pa^luin de oon petcndo rcale CfnfearutL».
1*40.ff.

de

pa6l* Zanger,p.y cap, ij, num, /j. (^feqq. Vn, Carpzov.p, 2, Conft.4i*

def.i4.inftn,

K i (m) Ex



(m) ?xEpirtola Divi Adrianiplarcs fidcjuffbrcs intcr fc ha.

i>ctiv Dcnefrcium tiuc, ut (i itTSoliduRi con vcniatitur, potiint op-

pnncrc^ pctcrc; atobligatio intcrcosdividatur^ Acquiltbct pro

-partc tantuna convcniatur,/. lo. §. i,CJefi<ifjusf(frjLanger.p,)x. tg.

inpr, O^fonx potcO non folum antcfcdA poff fcntcotiamiR ip-

fa cxccutionc, Myyfinger.ttm^^oLs.^^, Berlub.pj. Cotulus,y^.n.y^.

qucmadmodum iSc contrd indrunf^cntum paratam habcnt czcca-

t ion c ti» va i I d c Oppo n r fa r. G^wf i . refnlttt, fJJ. H.ij. Coler, in tr.

deproct^fs. exccut p.^fie.ijt if, Berltcb.p. r. Conclui. /^. n. 24. On.Carp-

zov.f i.Consi.ii'4rf4^ Dafurquoqi ha:c Exccptio pluribuS tutori-

busjqai non diyilam tutclam fimul admtniflrarunt, l.i.C.de dmii.

iutel. Z.tnj^er.d.ln ig. DumtDodo folYcndo omncs finc,/. /. §. tz.jf.

de tutel. fl* rat, dijlrab, liyefenbci.ff; deadrntmjhnt. (S peric. tutor. n.j.

Duobusautem vcl piuribuscorrcisdcbcndi fivcprornitccndi ini*

flim^ compctit^ §. i.J.l.2. /. 3 . §. /. Lp.§.ult l.fin.ff. l.t.i^ s, C.ded^'^^

reii ftip. prattcrquam fi mutuavice inviccm fidejufrcruhr,

Hoctta.Cd.t. Sov. qq c.i. Dohetl, add. Autb, Bot er, dasfz. ^

7^. ArumMtu. 6xcrcit.i}jb.p. Riemcrdecad.io, t^. lUtift.j, Dn, i raniiH,

Extrcit» 10. q.

Th. XXT.

fexceptionibusperemtnnishcTCcompro-

bata rGgulaed : illas poftlitis conteftationctn

rcgularicerpon'eopponi(^)
(4) Rcfle diciruf y^^///tiWrf/-.' nara iovcniuntur non nullae^

quxexjure Canonico uruq,-rcccpto,in vim dilatoriarum^antt li*

tiscontcQationem cxcuti pofTuntaccj*^ opponiidummodo in coo.

tincnti probcntur. U^cfenLecff. de except, m.io. ut Exceptio rri ju-

dicatZy transat5lionis,dr aliar^dc quibusfupra didum fuir, c.i. ^
2,delit.conteH.in6. Sunt infuperaiizquae podfcntcniiam.adim»

pcdiendam cxecutionem valide obijciuntur» talis cfl Exccptio

SCti Macedoniani atq; Vellciani, & ali», i.n.ff ad SCtum MiUid.

An autemab initio nnrconrcftandae, qu«ftioniscrt ? Dillingvi-

tDUff labooacfidei judiuisnuliaopuscil coQtcftacioQC : in his

cnin»



inim Exceptrodei^ Infune Sc contfnerftar, detefcmd. vtniitL

S4' %Sff-^ ^fg^t iJ.iS. ImU. iKfin.ff.depttu. bertdj.u, infin.ff.fitiut,'

MAtrim. laihKf^irjudicils contrahoc^obfcrvatur, uc oon Jicdac

fto arbitrio£xceptiofYcm quandoq; objicere aate reno judica-

ranu, fedeam abtnitio conte(lari oporceat} eaq; contedatio-

nein judicium nominacimdcdiKere.' alioquipoflea fruQra ob-

jiciatur, i.iJ.p, CJeexcept, Lg. C. de prjtfifpt. long, temfor, ZAnger.p.

J.c.26j9,jp. fiq^. Bner.dafs. S.difp, u,tb.-jS.(S 7^.

Th. xxvr

Hurfus refpe6tu finis&eflPeclusomnisEx-

ceptio inrealem& pcrfon^afem dividi potcfl.

Omnis cnuTi Exceptio vel certis demum per-

fonisf/f ^velomnibus cohventisproden: (^)
m(a) Text.iul»';ff.de exc€pt. Qw\\i^mK^i\t^^Exc(pho competenttJt^

ejuatnullis ali»s quara iisqui ht fd tantum i]uod faccre poflunt

Con dcm na n folen t,com peti t, Uf0,m. irtproctfs. jfddic-djlp.g.n.sM,

(J)) dl.Ly.lftbiDd.comffi, Cujusgeneri$funtpler«q,- obligatio-

Hfs, 6c obid tamhcTedibus cjuam fidcjufforibusprorunr. Fotoiaf

p.ojToncadarum Exccpcionum cx fupradidlit pateL^*

fh. xxvriy

Propritim Exceptionuni eft, quod regu-

lanror omne-nntperperua^ qudd nume-
ropiurc.>cciam contrana^allcgv^Tiposfint (h\

(j) l.^l.6.C deexcfpt ls,%.uU.ffMc dql. exiept^ Fallentias vidc

apud Umm. inprocesf.ju it- di(f> $.ih lun. 66.

{ff) f,s t-i ff.at txCfpt modo in fa(5To finccompaiibiles^ZrfiT^w.

p i6. n Jj6.

Th. XXV ifr.

i imsExceptionumingenere eft Rei de-
K 3 fenfi#



fcnfio U) infpecie vcro judicii five ad tem pus

fivein perpetuum exclufio (b) EfFedus va-

rius, (c)
(a) Ltt.Cde/xcfpt,

(h) 1.2, ^.2.Lj.ff.deexcept. Quod cxadiuj ex qualibctExccp.

tionif fpccicHcprchcndcrcliccc.

(() Dcquovxdc Umm.inprocesf juJic.tiifi.f.fb. II. Ans^utcm
Exccptio litu contcllationcin inducat , quacllioniscll ? Ne^,

UmmJ. 1. dtjp. 12. tb, ^jt.ij.

Soli Deodoria*.
9tpfos3QOOQOOQSg5€0<sa?!5ieQoee<5)gO(^

Prilidntisfimum Erudttisfimum .

Jutfcnem Ftrum^

prL.SAMUELEM RlTTERUM,
Juris Candidatum Claris-

.fimuin..

Oui cordc puro amat Dcum^
Etjuracradacdcxcer&

IigratuscftDco.fuOy

Acccptus & cutidis bonis.

U trumq^ dum rcAi facisj

/r7*<Pi{£ folcrtisfirac,

Placcs Deo,& Vir optimus

Laudaris & ClarisTimus^

JacobusMartiniSS.Th.D.
ProfcflTorPrimariuf

Scaior&c.



Jd CUrisfimum

bn, SAMUELEM RITTERUM,
pro LiCENTiADirputantem,

RITTBRE eximijproUsgerferofa P^rentU

Exemplum^ tui <uiSAnba crdCuU Ugum

Jufla Dice^ (UrM^j fori Tbemis induit artes

Pr^fidtuninon molle reiijfete Idtm bonorem^

Ef nunc vime tuum^, patetex dptata paUfira^

Jj.imnum^ eere, ttbt tttutos^j grandtafpondet

Ndm-n^^ quapatriai aufint trans eendere Uudes,

'

Ef Soceritemare decmytjuem famaper orbem^

&il'ipM€(^ tUuftreu mcntis tnpinacMrat/

Auguftus Buchnerus.

Jd CUrisftmttm

Dn, SAMUELEM RiTTERUM,
J. U. C^ndidarum, commcnfa

le oTiim i c i sGm uiiu».

SacrisThcnii(Fo»l4( u^cun)y{at arduus

Rittere^ n!rushaa(it,&' vis Ingcnl,

Sancira Icgum ; c|uicquidarqui>Codicis

Voiumina exiiibenr^ & ampla civici

Dfcreta juris imperant, quicquid ftijlo

Digeifayrerfo fuggerunt capax tcnec

Pedusyncc ullisfrangictjr duri minis.

Sic nempe non c nobili faor.i Patris

Captare hudes dcgcnergeftis, toas.

Scd ipfe curas corde pervigilcs rotasf

Summumq;culmen peterriqu6mens igne^

Errergere ardet, pergis impigro gradu»

Tedaturiflud fcripta disquifitiQ

Qaacf



iQtic^re tueii,]a(ta quo posfLttOQdo»

fixceptio, n '-nna prorfus tide,

Dacnaacq^lt^Utt i^cg.uus fucum facir

Fallax, vercnciis. ]ure vircutesnoanrnt

^cabca cancas i^rgo quos ferpnt^ cape^

Thcmiftisampli Ancifliccs,ciculo$Tib1.

Laboriorisaufibustandem datur

Sicxqua (ncrces,quam fccjuicoringeasralu':.

M. Elias Rehbold.

0 rwA^'


